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JUSTICE FOR AMERICA: USING MILITARY 
COMMISSIONS TO TRY THE 9/11 CONSPIRA- 
TORS 


TUESDAY, APRIL 5, 2011 

House of Representatives, 

Subcommittee on Crime, Terrorism, 

AND Homeland Security, 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 10:01 a.m., in room 
2141, Rayburn Office Building, the Honorable F. James Sensen- 
brenner, Jr. (Chairman of the Subcommittee) presiding. 

Present: Representatives Sensenbrenner, Smith, Gohmert, Good- 
latte, Lungren, Poe, Marino, Gowdy, Adams, Scott, Conyers, John- 
son, Pierluisi, Chu, and Quigley. 

Staff present: (Majority) Caroline Lynch, Subcommittee Chief 
Counsel; Sam Ramer, Counsel; Sarah Allen, Counsel; Anthony 
Angeli, Counsel; Lindsay Hamilton, Clerk; (Minority) ; Joe 
Graupensberger, Counsel; Sam Sokol, Counsel; and Veronica 
Eligan, Professional Staff Member. 

Mr. Sensenbrenner. The Subcommittee will come to order. 

Today’s hearing examines the role of military commissions in 
granting justice to the families of the September 11 attacks. 

Yesterday, the Obama administration announced it will try the 
9/11 conspirators, including Khalid Sheikh Mohammed, in military 
commissions rather than in a U.S. civilian court. 

I find it a strange coincidence that the Administration decided to 
announce this 180 degree turn in policy the day before this hearing 
and on the very same day that the President announced his reelec- 
tion campaign. I and many others believe that the security of the 
United States should not depend upon politics. The President’s 
2009 executive order to vacate military commissions was a decision 
based on political ideology and not the safety of America or the will 
of its people. 

I also find it ironic that Attorney General Holder cites the delay 
in trying KSM and his co-conspirators as his reason for today’s de- 
cision, given that it was the decision of this Administration that 
brought justice for America to all. In his statement. General Holder 
laid the blame for the delay in the 9/11 trials at Congress’ feet, say- 
ing that he was forced to proceed with military commissions be- 
cause of our decision to prohibit the use of Federal funds for civil- 
ian trials of these and other Gitmo detainees. As they say in New 

( 1 ) 
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York City, it takes real chutzpa to say something like that. In 
terms of the criticism that General Holder had of the Congress, 
Congress did the right thing. The Administration was off on the 
wrong track, and I can say that we can chalk one up for Congress 
on a bipartisan basis on this issue. 

Congress was merely doing what the President failed to do over 
the last 2 years, which is to respond to the demands of the Amer- 
ican people who overwhelmingly opposed bringing KSM and co- 
horts to the United States for trial. But since he is handing us 
credit for bringing KSM to justice, we will take it with one caveat: 
we must acknowledge the efforts of the 9/11 victims’ families in 
particular. It was their dogged determination and endless advo- 
cacy, I believe, that brought this Administration to the path of rea- 
son and common sense. 

It should have not have taken over 2 years to make this decision. 
The victims of the families should not have had to wait until the 
President announced his reelection campaign for the Administra- 
tion to recognize what most Americans know in their hearts, that 
KSM and other co-conspirators are enemy combatants and that the 
atrocities of September 11 were not just domestic crimes like rob- 
bery or burglary. They were acts of unmitigated war against the 
entire country, and as such, all of the United States and its people 
were victims in some way of this attack. 

I hope that the delays caused by the Administration’s flip-flop- 
ping will not sabotage the success of the military commissions. And 
since we are all here, we have an excellent opportunity to examine 
the good sense of proceeding with military tribunals and find out 
whether these political delays have harmed the chance of achieving 
justice. 

On September 11, 2001, nearly 3,000 men, women, and children 
were slaughtered in one of the most heinous assaults in our Na- 
tion’s history. The country mobilized for war, and in 2003, 9/11 
mastermind KSM was captured in Pakistan. KSM became a valu- 
able asset in our war against al Qaeda, providing operational de- 
tails about that organization on every level, even to the point of ex- 
plaining how al Qaeda goes about recruiting more terrorists. Once 
every bit of operational intelligence was obtained from KSM, the 
military began its legal proceedings to hold him accountable for the 
terrorist act he designed. 

KSM has never been shy about his act of war against the United 
States. In March 2007, KSM testified in a closed-door hearing in 
Guantanamo. According to transcripts of the hearing released by 
the Pentagon, he said I was responsible for the 9/11 operation from 
A to Z. 

He and four other 9/11 conspirators were charged in a military 
commission trial in 2008. They were assigned lawyers for their de- 
fense under the Code of Military Justice, and in December 2008, 
KSM and his co-conspirators offered to plead guilty for their roles 
in the September 11 atrocities. 

But on January 21st, 2009, Khalid Sheikh Mohammed received 
a stay. On his first day in office. President Obama, by executive 
order, halted the trial against KSM and the others and ordered the 
Guantanamo Bay facility closed. 
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In November of the same year, Attorney General Eric Holder an- 
nounced that he would house KSM in Manhattan and try him in 
a Federal courthouse 2 blocks from Ground Zero, granting him 
every constitutional right afforded U.S. citizens. 

Today we will examine the use of military commissions to try 
KSM and the other 9/11 conspirators. Those al Qaeda soldiers must 
be tried in military commissions for the simple fact that what they 
did on that fateful day 10 years ago was not a crime. It was an 
act of war. 

I would like to extend a special welcome to Mr. David Beamer, 
father of Todd Beamer, the brave father of three who saved count- 
less people when he fought back against the Flight 93 hijackers, ut- 
tering the words, “let’s roll,” before taking action. The families of 
the 9/11 victims have waited patiently for justice for their loved 
ones. Ten years is long enough. It is time for justice now. 

It is now my pleasure to recognize for his opening statement the 
Ranking Member of the Subcommittee, the gentleman from Vir- 
ginia, Mr. Scott. 

Mr. Scott. Thank you, Mr. Chairman, and I welcome this hear- 
ing on an important issue as we discuss some of the fundamental 
principles underlying how we attempt to achieve justice in this 
country. 

Yesterday the Administration announced that it would refer 
cases and the accused 9/11 plotters to military commissions. I view 
this announcement not has a choice between viable alternatives 
but merely reverting to the last possible option against those who 
are accused of attacking our people. 

The Attorney General had announced at the end of 2009 that the 
9/11 plotters would be tried in Federal court and that he was ex- 
tremely confident in the strength of these cases. Since that time. 
Congress has imposed restrictions, making it impossible for the 
Guantanamo Bay detainees to be brought to the United States for 
those trials in Federal court. 

Yesterday’s announcement is a reflection of the fact that Con- 
gress left no practical option open to the Administration, and I be- 
lieve the actions of Congress in this regard were unwise. Our Fed- 
eral criminal justice system with its laws and procedures is time- 
tested and provides the best chance for obtaining verdicts against 
guilty defendants which we will have confidence will withstand 
scrutiny against court challenges. The Federal courts have con- 
victed 400 people in terrorism-related charges over the last 10 
years. In contrast, there have been only six convictions under the 
commissions since 9/11, and during that time, we have learned that 
the survivability of the commissions under court challenges cannot 
be taken for granted. In fact. Federal courts have a stronger record 
of securing convictions and imposing tough punishments than mili- 
tary commissions do. 

A report by the Center for American Progress found that crimi- 
nal courts are a tougher and more reliable forum for prosecuting 
terrorists than military commissions. In fact, terrorists prosecuted 
by commissions had received shockingly short sentences and some 
have already been released as of the date of the report a year ago. 
We should have the confidence in the ability of Federal courts to 
continue doing their job in such cases. 



4 


This situation reminds me of the counterproductive juvenile jus- 
tice policy we have pursued in this country over the past 2 decades. 
We have studied the idea of trying more juveniles as adults, and 
we have found that in the adult system those studies have revealed 
that the sentences are shorter for those juveniles and that the re- 
cidivism rate is higher. However, politicians insist on campaigning 
down that path. It does more harm than good just because it 
sounds tough. 

Prosecuting terrorists in front of military commissions likewise 
sounds tougher than civilian courts, and as we have seen with 
prior successful challenges to military commissions, we cannot 
know whether the commissions and perhaps the convictions ob- 
tained under them will survive court challenges until those chal- 
lenges have been brought and considered all the way to the Su- 
preme Court. 

Ultimately by trying terrorists in Federal courts, we protect our 
citizens and the principles of the Constitution which is our ulti- 
mate defense against threats to our Nation and our freedom. When 
Judge Bill Young sentenced the shoe bomber, Richard Reid, in Fed- 
eral court, he said, see that flag, Mr. Reid? That is the flag of the 
United States of America. That flag will fly long after all of this 
is forgotten. That flag stands for freedom. You know it always will. 
Custody, Mr. Officer. Stand him down. 

I thank the witnesses for testifying today. It is another hallmark 
of our democracy that we will hear and consider different points of 
view, learn from each other, and we are all the better for it. So I 
look forward to hearing their testimony and thank you, Mr. Chair- 
man, for calling the hearing. 

Mr. Sensenbrenner. Thank you, Mr. Scott. 

The Chair recognizes the Chairman of the full Committee, the 
gentleman from Texas, Mr. Smith. 

Mr. Smith. Thank you, Mr. Chairman. 

It has been nearly 10 years since the attacks on September 11. 
Yet, Khalid Sheikh Mohammed, otherwise known as KSM, and his 
four co-conspirators still have not been brought to justice for an act 
of war that took the lives of nearly 3,000 innocent people. 

It is unfortunate that it took the Obama administration more 
than 2 years to figure out what the majority of Americans already 
know, that KSM is not a common criminal. He is a war criminal. 

After KSM was captured, many of us believed that once he was 
thoroughly interrogated, he would be brought to justice. The prior 
Administration tried to do just that by bringing him before a mili- 
tary tribunal. Unfortunately, President Obama brought that proc- 
ess to a halt as one of his first acts as President. 

Now, on the first day of his reelection campaign, the President 
has reversed himself yet again and ordered the 9/11 conspirators 
to be tried in military commissions. 

Last year. Congress restricted the use of Federal funds to try any 
Gitmo detainee in the U.S. courts, and two-thirds of the American 
people support military commission trials for the 9/11 terrorists. 
Trying foreign terrorists in civilian courts makes it harder for pros- 
ecutors to obtain a conviction. We saw this recently with the civil- 
ian trial against Gitmo detainee, Ahmed Ghailani, the first foreign 
terrorist detained at Guantanamo Bay to be tried in civilian courts. 
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This trial was the test run for the Obama administration’s plan to 
try foreign terrorists in U.S. courts. It was also a near disaster. 
Ghailani was acquitted of all but one of the 285 counts against 
him. 

Despite yesterday’s announcement, I am concerned that there are 
some at the Justice Department who will not give up their fight for 
undeserved terrorist rights. Simply because the Administration has 
finally decided to do the right thing with KSM doesn’t meant that 
all foreign terrorists will be tried in military commissions. The Ad- 
ministration needs to develop a clear and consistent policy that 
treats all foreign terrorists as enemy combatants. 

Ten years is too long to wait for justice. But after nearly a dec- 
ade, I hope that this trial will provide some satisfaction to the fam- 
ilies of the victims of 9/11. 

Thank you, Mr. Chairman. I yield back. 

Mr. Sensenbrenner. The Chair now recognizes the Chairman 
emeritus junior grade and Ranking Member, the gentleman from 
Michigan, Mr. Conyers. 

Mr. Conyers. Thank you. Chairman Sensenbrenner and Mem- 
bers. 

This is an important hearing, and I am glad that the witnesses 
chosen are here today. I thank you very much for coming. 

Now, it just seems to me that there are those here who support 
the proposition that military commissions are better for trying peo- 
ple accused of war crimes because there is more likelihood of a con- 
viction. Now, for Members of the Judiciary Committee to take that 
position is one that I respectfully cannot agree with. I think there 
should be some other test, and perhaps we will get that from our 
witnesses today. 

When I look at the lists of people my staff has evaluated and 
talked about, the people that I think quite a bit of have come out 
in support of the regular Federal trials. After all, no one has been 
convicted yet, and it is amazing how the presumption of innocence 
doesn’t apply in some cases but it applies in others. And that is 
what we are here to talk about. 

But I want to thank first the Constitution Project, the Human 
Rights First organization. And I am going to put in the record the 
statements and hope that I will have an opportunity for further 
discussions with Members of the Judiciary Committee. 

Mr. Sensenbrenner. Without objection, the statements will be 
placed in the record.* 

Mr. Conyers. Thank you, sir. But these statements will come 
from Supreme Court Justice Anthony Kennedy; the former Sec- 
retary of State, Colin Powell; the former Director of the Federal 
Bureau of Investigation, Bill Sessions; the former Rear Admiral 
John Huston; Brigadier General James Cullen; the American Cor- 
rectional Association; and a letter from the American Bar Associa- 
tion in support of prosecuting alleged terrorists and terrorists in 
our Federal court system and particularly Judge John C. 


*The material referred to is not reprinted in this hearing record but is available at the Sub- 
committee and can be accessed at http://www.humanrightsfirst.org/wp-content/uploads/pdf/ 
080521-USLS-pursuit-justice.pdf and http://www.humanrightsfirst.org/wp-content/uploads/pdfi' 
090723-LS-in-pursuit-justice-09-update.pdf 
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Coughenour of the Western District of Washington who has han- 
dled as many of these cases as any member of the judiciary. 

In the case of Ahmed Ressam, the so-called Millennium Bomber, 
it involved 3 months of trials. He went up to the Ninth Circuit 
three times, to the Supreme Court once. And he says that this de- 
finitively concludes in his experience that these trials in a Federal 
court are not injurious or should not be rejected. 

Now, this does not mean that there are no circumstances under 
which military commissions 

Mr. Sensenbrenner. The gentleman’s time has expired. 

Mr. Conyers [continuing]. Cannot be approved. 

And I thank the gentleman. 

Mr. Sensenbrenner. Without objection, all Members’ opening 
statements will be placed in the record at this point. 

It is now my pleasure to introduce today’s witnesses. David 
Beamer is the father of the late Todd Beamer, one of the pas- 
sengers on United Flight 93 which was downed in Shanksville, 
Pennsylvania during the terrorist attacks on September 11, 2001. 
Todd Beamer was a resident of Cranbury, New Jersey where he 
worked as an account manager for Oracle Corporation. He was 
traveling to California for a business meeting when the 9/11 con- 
spirators hijacked United Flight 93. Along with other passengers, 
Todd disrupted the terrorist plot and diverted the plane from its 
intended target of Washington, D.C. Todd and 39 others were 
killed in the plane crash. 

Since 9/11, David Beamer has been a tireless advocate for 9/11 
families and policy issues relating to national security and ter- 
rorism. 

Charles “Cully” Stimson is a leading expert on criminal law, mili- 
tary law, military commissions and detention policy at The Herit- 
age Foundation’s Center for Legal and Judicial Studies. Before 
joining Heritage, Stimson served as the Deputy Assistant Defense 
Secretary for Detainee Affairs where he advised the Secretary of 
Defense on detainee issues worldwide, including at Guantanamo 
Bay, Iraq, and Afghanistan where he coordinated the Department’s 
detention policy and operations with his senior counterparts at the 
National security Council, the Justice and State Departments, the 
military services, and the intelligence community. 

He chaired the Defense Senior Leadership Oversight Committee 
which was responsible for tracking and executing all 492 rec- 
ommendations from the 12 major investigations into the Defense 
Department’s detention policy and practices in the aftermath of the 
Abu Ghraib prison scandal. 

He led three high level European delegations on official trips to 
Guantanamo and also traveled to Guantanamo dozens of times to 
escort Members of the House, Senate, media, policymakers, aca- 
demics, and other influential thinkers. 

He spent 13 years as a criminal prosecutor, defense attorney, 
and law professor. He is a decorated military veteran and con- 
tinues to serve as a judge advocate for general reservists in the 
Navy where he sits as a military judge. In his three active duty 
tours in the Navy, Stimson served as a military prosecutor, defense 
attorney, and deployed to East Africa in 2000 for Operation Nat- 
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ural Fire as the force judge advocate and deployed with Navy 
SEALS in the joint special operations JAG in 2001. 

He received his law degree from the George Mason University 
School of Law. 

Stephanie Hessler is an adjunct fellow at the Manhattan Insti- 
tute where she writes frequently on constitutional law, national se- 
curity law, counterterrorism law, and judicial nominations. Pre- 
viously she served as a constitutional lawyer for the Senate Judici- 
ary Committee and drafted legislation and advised on a wide vari- 
ety of topics, including terrorist surveillance, domestic wiretapping, 
Guantanamo detainees, and habeas corpus. Ms. Hessler clerked for 
Chief Judge Boyce F. Martin, Jr. at the United States Court of Ap- 
peals for the Sixth Circuit. She received her B.A. in English lit- 
erature from Kenyon College and her J.D. from the New York Uni- 
versity School of Law. 

Professor Stephen Saltzburg joined the George Washington Uni- 
versity School of Law in 1990. Before that, he taught at the Uni- 
versity of Virginia School of Law. Prior to teaching, he held numer- 
ous governmental positions, including Associate Independent Coun- 
sel in the Iran-Contra investigation. Deputy Assistant Attorney 
General in the Criminal Division of the U.S. Department of Justice, 
the Attorney General’s ex officio representative on the U.S. Sen- 
tencing Commission, among others. In 2002, he was appointed to 
the ABA President’s Advisory Group on Citizen Detention and 
Enemy Combatant Issues, and he chaired the ABA Criminal Jus- 
tice Section from 2007 to 2008. He received his B.A. from Dickinson 
College and his J.D. from the University of Pennsylvania. 

Without objection, the witnesses’ statements will appear in the 
record in their entirety. 

Each witness will be recognized for 5 minutes to summarize their 
written statement. We have a three-colored light in front of each 
of you. The yellow light means you have got a minute left. The red 
light means the time is up, folks. 

So I will first recognize for 5 minutes Mr. Beamer. Thank you 
very much for coming here. 

TESTIMONY OF DAVID BEAMER, FATHER OF UNITED 93 
PASSENGER TODD BEAMER 

Mr. Beamer. Chairman Sensenbrenner, Members of the Com- 
mittee, I appreciate this hearing that is taking place and I am 
thankful for the opportunity to speak today. 

Unfortunately, the remarks I originally prepared to present, after 
yesterday’s surprise announcement by the Attorney General, no 
longer seem adequate. I had planned to come here today to press 
our case for justice for our beloved families and friends and all 
those whose lives were cut short on that horrible day simply now 
known as 9/11. My appeal was to be a humble one. How, I planned 
to ask, after all we witnessed and experienced, individually and as 
a Nation, on that terrible, dark day can we satisfied to let justice 
founder? 

Americans answered the call that day — fire fighters, police, first 
responders — without hesitation, some of them knowing that they 
weren’t going to probably make it out alive, led on by a sense of 
duty just to try and save someone else’s life. Passengers and crews 
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on airplanes all took action that day, and many people from all 
over America came to Ground Zero to work to try and remove the 
bodies of those who they refused to let lie beneath 1.8 million tons 
of toxic rubble. Some of those brave people are even now dying be- 
cause of their actions on those days. 

How, I planned to ask, can we who survived that day forsake 
their courage, their dignity, their decency by letting justice fail? 
How can it be that KSM, 10 years after that fateful day, 4 years 
after he confessed and proudly acknowledged his role, his major 
role, in making it happen, proudly proclaiming that he had the 
hand that killed journalist Daniel Pearl — how can we still be sit- 
ting here with him not brought to justice? 

We, the families, many not even having the opportunity for a 
grief-softening help in a simple burial for something called “jus- 
tice” — ^yesterday we were told by the highest law enforcement offi- 
cer in the land. Attorney General Eric Holder, that justice is finally 
on the way. 

So why was the Attorney General’s speech such a bitter dis- 
appointment to me and so many family members? Why after the 
last 2 years of anguish and uncertainty did the Attorney General’s 
speech feel like yet another heavy burden instead of welcome re- 
lief? 

The victims will get their justice, but let us be clear, according 
to the Attorney General, not the best justice. The best venue for 
prosecution was in Federal court, Mr. Holder scolded. He said I 
stand by that decision today, he said defiantly. Indeed, the Attor- 
ney General spent the entirety of his speech telling us that he was 
delivering justice to these poor families but of an inferior sort, not 
the powerful, well researched and documented case which not only 
would have proven the guilt of the accused, but would have allowed 
us to adhere to the bedrock traditions and values of our laws. 

Of course, the implication was clear. Military commissions are 
none of this. Worse, the unwise and unwarranted interference of 
Congress in limiting the President’s ability to bring terrorists to 
U.S. soil has actually created the potential for harm to national se- 
curity. How he does not say. We are simply left to ponder the seri- 
ous ramifications of congressional trespass which is so dangerous 
the Obama administration will continue to seek to reverse the irre- 
sponsible actions of the people’s representatives, lest they attempt 
to deliver second-class justice to other Guantanamo detainees. 

Today, however, we are stuck with military commissions, and 
here at last is the bitterest pill that Mr. Holder coldly serves up. 
We have to miss this opportunity for the sort of grand justice only 
the Federal courts are capable of delivering because the families of 
the victims demand it. 

The families who had waited 7 long years when President 
Obama ground these cases to a halt were made to wait 2 more 
years by the Administration’s incoherent process. Let us be clear. 
The families were already tired of waiting when the Obama team 
arrived on the scene. Alleged concern for the plight of the families 
is Mr. Holder’s most contemptible conceit. 

Let us be crystal clear. The families had no say, no voice, no 
champions inside the Holder Justice Department. We were ignored, 
tolerated, overlooked, and misled. When it was apparent that we 
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did not support civilian trials for the war criminals who slaugh- 
tered our families as 200,000 troops risked their lives to fight the 
same enemy on the same battlefield, we were summarily dismissed 
from the process. We were not a cooperative bunch. Here is why. 
The process was preordained from day 1 and those of us who were 
paying attention know it. 

Mr. Holder told you yesterday he approached this case with an 
open mind, that his only goal was to look at the facts and the law 
and choose the venue where swift and certain justice could move 
and most effectively be achieved. What could be more swift and 
more certain than the defendant’s declaration 1 month before Mr. 
Obama took office that they wish to plead guilty to the charges and 
be executed? The families of the victims, some of whom were sit- 
ting in that courtroom when he made this proffer, were elated. At 
long last, we could begin the end of our terrible agonizing journey. 

President Obama prevented this from going forward. It was a 
campaign promise the President made and the Attorney General, 
then a private citizen campaigning for his candidate, told sup- 
porters Mr. Obama would fulfill it as one of his first presidential 
acts. Indeed, on the second day in office, the newly elected Presi- 
dent signed sweeping executive orders which did away with all the 
work that Congress had accomplished in promulgating a legal 
framework for military commissions. And it nullified 3 years of 
case preparation by the Office of Military Commissions when they 
were just months away from the conclusion of the case. These cam- 
paign promises were made. They were delivered. The signals by 
this Administration are clear. 

The 10th anniversary of 9/11 rapidly approaches. The national 9/ 
11 memorial at the World Trade Center will be opening. The Flight 
93 memorial at Shanksville, Pennsylvania will be opening. The 
eyes of the world will once again be focused on Ground Zero. What 
is the world going to say? What will the world think where Amer- 
ica has not demonstrated the political will or the moral courage to 
have already brought confessed perpetrators of this act to justice? 
It is shameful. It is disappointing. It hurts. 

[The prepared statement of Mr. Beamer follows:] 



10 


Prepared Statement of David Beamer 


Chairman Sensenbrenner and Members of the House of 
Representatives Committee on the Judiciary: 

I appreciate that this hearing is taking place and am thankful for 
the opportunity to speak today. 

Unfortunately, the remarks I originally prepared to present, after 
yesterday's surprise announcement by the Attorney General, no 
longer seem adequate. I had planned to come here today to 
press our case for justice— for our beloved families, friends and 
co-workers, all the magnificent people whose loves were cut short 
so suddenly in the horrific and savage attacks that will forever be 
known, simply, as, "9/11." 

My appeal was to be a humble one. How, I planned to ask, after 
all we witnessed and experienced, individually and as a nation, on 
that terrible, dark day, can we be satisfied to let justice founder? 

Americans answered the call. Firefighters, police, and other first 
responders answered without hesitation, some knowing they 
would not survive, but rushing in, urged on by the duty and hope 
of saving just one life. At the Pentagon, those who survived 
rededicated themselves to avenging their lost comrades and 
protecting the country. The passengers and crews on airplanes all 
took courageous action, their lives changing in the blink of an 
eye. We saw people from all over America work for months in a 
recovery effort. Some of them are now dying because they would 
not leave their fellow human beings beneath 1.8 million tons of 
toxic rubble. 

How, I planned to ask, can we, who survived that day, forsake 
their courage, their dignity, their decency, by letting justice fail? 

How can it be that Khalid Sheikh Mohammad, aka, KSM, has not 
been brought to justice? ...10 YEARS AFTER 2,976 human beings 
were torn to pieces, four years after KSM bragged about his 
central role in their destruction and in the unspeakable murder of 
journalist Daniel Pearl? 
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We, the families— mothers and fathers, husbands and wives, 
sons, daughters, sisters, brothers and friends—waited patiently, 
many without even the grief-softening help of a simple burial, for 
something called "justice." Yesterday we were told by the 
highest law enforcement officer in the land. Attorney General Eric 
Holder, that justice is finally on the way. 

So, why was the attorney general's speech such a bitter 
disappointment? Why, after the last two years of anguish and 
uncertainty, did the attorney general's speech feel like yet 
another heavy burden instead of welcomed relief? 

While the media treated the announcement as another 
opportunity to keep score--was this or was this not a humiliating 
capitulation for the president and his law man, Mr. Holder--most 
reporters seemed not to notice the fundamental dishonesty of his 
actual words and message. 

Yes, the victims will get their justice, but let us be clear, not the 
best justice. "The best venue for prosecution was in federal 
court," Mr. Holder scolded. "I stand by that decision today," he 
said defiantly. Indeed, the attorney general spent the entirety of 
his speech telling us that he was delivering justice to these poor 
families, but of an inferior sort, not the "powerful," "well- 
researched and documented" case which, not only would have 
proven the guilt of the accused, but would have allowed us to 
"adher[e] to the bedrock traditions and values of our laws." 

Of course, the implication was clear. Military commissions are 
none of this. Worse, the "unwise," "unwarranted" interference of 
Congress in limiting the president's ability to bring terrorists to 
onto U.S. soil has actually created the potential for harm to 
national security. How, he doesn't say. We are simply left to 
ponder the "serious ramifications" of Congressional trespass, 
which is so dangerous, the Obama administration will continue 
seek to reverse the irresponsible actions of the people's 
representatives lest they attempt to deliver second-class justice 
in other Guantanmo cases. 
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Today, however, we are stuck with military commissions, and 
here, at last, is the bitterest pill Mr. Holder coldly serves: we have 
to miss this opportunity for the sort of grand justice only the 
federal courts are capable of delivering. ..because the families 
demand it. 

The families, who had waited seven long years when President 
Obama ground these cases to a halt, were made to wait two 
more years by the administration's incoherent process. Let us be 
clear: The families were already tired of waiting when the Obama 
team arrived on the scene. Alleged concern for the plight of the 
families is Mr. Holder's most contemptible conceit. Let us be 
crystal clear. The families had no say, no voice, no champions 
inside the Holder Justice Department. We were ignored, 
tolerated, overlooked and misled. When it was apparent that we 
did not support civilian trials for the war criminals who 
slaughtered our families, as 200,000 troops risk their lives to 
fight this same enemy on this same battlefield, we were 
summarily dismissed from the process. We were not a 
cooperative bunch. Here's why: the process was pre-ordained 
from day one, and those of us who were paying attention knew it. 

Mr. Holder told you yesterday that he approached this case with 
an open mind, that his only goal was to look at the facts and the 
law and choose the venue where "swift and certain justice" could 
most effectively be achieved. What could be more swift and more 
certain than the defendants' declaration, one month before Mr. 
Obama took office, that they wished to plead guilty to the 
charges and be executed? The families of the victims, some of 
whom were sitting in that courtroom when he made his proffer, 
were elated. At long last, we could begin the end of our terrible, 
agonizing journey. 

President Obama prevented this from going forward. It was a 
campaign promise that the president made, and the attorney 
general— then a private citizen campaigning for his candidate- 
told supporters Mr. Obama would fulfill as one of his first 
presidential acts. Indeed, on his second day in office, the newly- 
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elected president signed sweeping executive orders which did 
away with all the work that Congress had accomplished in 
promulgating a legal framework for military commissions. And it 
nullified three years of case preparation by the Office of Military 
commissions when they were just months away from the 
conclusion of the case. 

These campaign promises were made, and these executive orders 
were issued, without an examination of the evidence in these 
cases or in consultation with the lawyers most familiar it, namely, 
the attorneys drawn from both the Department of Defense and 
the Department of Justice who had toiled away for three years in 
preparation for trial. Neither candidate Obama, or President-elect 
Obama or newly-minted President Obama had seen one shred of 
evidence on these cases when he terminated them with the 
stroke of a pen. This was a raw exercise of executive authority 
without regard for the history we had all, as a nation, lived 
through, and without consultation with or regard for the people 
whose beloved family members had been so brutally taken from 
them on that catastrophic day. 

The attorney general finished his press conference yesterday, 
leaving one final insult to the commissions and the dedicated 
prosecutors and staff at the Office of Military Commissions. He 
lamented the fact that federal courts don't get the proper respect 
they are due, and made a final pitch for them, as if they, and not 
commissions, have been the object of years of unrelenting 
assault, by him, by his boss in the Oval office, and by the legions 
of lawyers, law professors, human rights activists, and anti- 
military propagandists whose appeal to moral vanity has found 
fertile ground in this Justice Department. 

Mr. Holder's words are a clear signal to these parties, that they 
have a friend in the White House and at the Justice Department, 
and their legal assaults on military commissions should continue 
apace after after the 10^'' anniversary of 9/11 is safely behind us. 
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For thousands of Americans the wounds of 9/11 will never heal. 
The policies of this administration cause us all to grieve anew. 

Instead of swift justice, President Obama worries that a military 
tribunal will offend the Muslim world. What about the effect of 
this needless delay on the morale of the American people. 
America has captured the mastermind who attacked and killed us 
in our homeland and here we and he sit. We have been through 
enough! We are tired of waiting for these admitted killers to get 
justice. We are tired of more pain added to the wounds of 9/11. 
When last month we heard that President Obama will reinstitute 
Military Commissions, we were encouraged momentarily, only to 
learn that this administration will not try the 9/11 cases. We are 
denied even the courtesy of an explanation ... It hurts. 

Mr. Chairman, the American people do not want terrorists 
brought to American soil. 

They do not want the "mastermind" of 9/11, who is held under 
the laws of war, to be afforded the same rights as robbers and 
car thieves. While tens of thousands of our troops fight on, the 
enemy they fight is protected with Miranda rights and an army of 
lawyers. We do not want the individuals who carried out 9/11 to 
have any more legal advantage than justice requires. We do not 
want them to continue their jihad, mocking their victims, the 
justice system and this country, from the well of a federal court 
and the attendant media circus. We do not want hundreds of 
millions of dollars in security costs spent, cities put under lock 
down, or commerce disrupted. 

The 10th anniversary of 9/11 will soon be upon us. The National 
September 11 Memorial at the World Trade Center and the Flight 
93 Memorial in Shanksville will be opening. The eyes of the world 
will once again be focused on ground zero. 

If the trials of the men who bragged about murdering our sons 
and daughters have not commenced, a dark cloud will hover over 
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that day. This must not be. The world must not see an America 
that lacks political will and moral courage at the place where 
heroes died. 

Nearly 10 years ago, men and women showed courage in so 
many ways. They made us proud. They sacrificed. The 40 people 
on Flight 93 in less than one hour, their last hour of life, did the 
right thing. We know the result ... victory. The Capitol was 
spared, and in the aftermath. Congress too acted decisively. 

We owe it to the wonderful people we lost that day, to finally hold 
their murderers accountable. Mr. President, this delay is anguish. 
Please end it, and allow these trials to proceed immediately and 
without the added controversy of the attorney general's constant 
disaffection from what the families and the American people have 
made plain that they want, and this Congress has found a way to 
give them. 

On what was to be the last morning of their lives, under horrific 
circumstances, so many acted with such courage and dignity and 
decency. 

Mr. President, we ask that you do not forsake them. 

Chairman Sensenbrenner and members of the committee, thank 
you for listening. 
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Mr. Sensenbrenner. Thank you, Mr. Beamer. [Applause.] 

The Chair will remind members of the audience and Members of 
the Committee that it is against the rules of the House of Rep- 
resentatives and thus the Committee to make expressions of either 
support or opposition to any statements that are made by wit- 
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nesses or by Members of the Committee and will ask that future 
expressions be taken out into the hallway. 

Mr. Stimson, you are recognized for 5 minutes. 

TESTIMONY OF CHARLES D. STIMSON, SENIOR LEGAL 
FELLOW, T H E HERITAGE FOUNDATION 

Mr. Stimson. Mr. Chairman, Ranking Member Scott, and Mem- 
bers of the Committee, I want to thank each of you for holding this 
hearing today and for inviting me to testify. Thank you. 

This hearing could not be more timely. Yesterday’s announce- 
ment vindicates this Subcommittee’s work and probably would not 
have happened without the real leadership exercised by Members 
of the Subcommittee. But this hearing is appropriately looking for- 
ward, not backwards. 

Over the years, a strong bipartisan consensus on the use of mili- 
tary commissions has emerged and has become the dominant posi- 
tion in Washington. Even President Obama, once a critic of trials 
by military commission, has acknowledged that they are — and I 
quote — an appropriate venue for trying detainees for violations of 
the laws of war. Unquote. And that they protect our vital national 
security interests and that they provide appropriate safeguards and 
procedural rights for those tried. I agree with the President on 
those points and welcome his Administration’s announcement yes- 
terday. 

But I remain concerned that this Administration is not fully sup- 
portive or even invested in commissions. So my message today is 
simple. Now that the right decision has been made, stand by it and 
provide commissions the appropriate resources. 

I have three points. 

First, certain cases will require the use of military commissions 
rather than civilian courts. 

Second, military commissions provide robust procedural protec- 
tions to defendants. 

And third, the Administration and this Congress should fully re- 
source commissions to ensure their success. 

And let me take each in order. 

The first is that for practical reasons, certain cases face hurdles 
to try in civil courts and will need to be brought before military 
commissions. In Federal court, criminal defendants receive the full 
panoply of procedural and substantive rights guaranteed by the 
Constitution, but those guarantees were never intended to extend 
to enemy belligerents, and indeed, they would render effective pros- 
ecution in many cases just impossible. U.S. soldiers on battlefields, 
whether in the war on terror or a more conventional armed con- 
flict, do not mirandize enemy fighters, do not apply to magistrate 
judges for search and arrest warrants, and do not offer captured 
enemy fighters the customary opportunity to call an attorney. The 
Constitution does not, of course, require that soldiers do any of 
these things, nor does it require that we extend to captured bellig- 
erents the same procedural protections that apply to criminal de- 
fendants. Those requirements, however, would apply in a Federal 
courtroom and could derail the prosecution. 

Consider, for example, the right to a speedy trial, which is guar- 
anteed to criminal defendants by the Sixth Amendment. If the Ad- 
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ministration tried KSM in Federal court at this late date, there is 
a substantial risk that it would not have been able to provide a 
legal justification for the years of delay in bringing him to trial. 
Lack of political courage in making a forum selection is not a cog- 
nizable legal excuse. As a result, all charges would have been dis- 
missed. That is fine in a regular run-of-the-mill criminal case, but 
in war the stakes are much higher. 

Or consider the bar on most hearsay evidence as required by the 
Sixth Amendment’s Confrontation Clause. In a Federal court, the 
rule against hearsay could keep out reams of military intelligence 
and other reliable evidence in a terrorist prosecution, evidence that 
was gathered not with an eye toward law enforcement, but for the 
purpose of national defense. In a military commission, unlike in 
Federal court, hearsay is admissible as long as the side offering the 
statement can show that it is reliable. 

Another practical consideration is incentives. The rules of war 
codified in the Geneva Conventions create a set of incentives for 
belligerents. Follow the rules and if you are captured, you will be 
accorded the benefit of those rules. But by trying unprivileged 
enemy belligerents in Federal court instead of military commis- 
sions, we reward the violation of those rules and give those bellig- 
erents greater protections than a typical lawful prisoner of war 
would receive. That is dangerous policy. 

My second point. Military commissions provide robust procedural 
protections to detainees, and I have included a chart in my testi- 
mony, Mr. Chairman and Ranking Member Scott, where you can 
look at that. 

And my third point is this. Now that KSM will finally be tried 
before a military commission, the Administration and Congress 
must take every reasonable step to ensure that the trial is an ex- 
emplar of justice and the rule of law. This will take resources. 
Chief among them are the attorneys who will prosecute and defend 
the case. We need the very best our country has to offer. The De- 
partment of Justice should detail its top terrorism prosecutors to 
these cases. Although exceptionally talented, hard-working, and in- 
telligent, many of the JAG’s who are currently detailed to commis- 
sions simply do not have the requisite trial experience to handle a 
case of this complexity and weight on their own. The solution is col- 
laboration. Federal prosecutors, once detailed as lead prosecutors to 
the commissions, must work with JAG prosecutors. Similarly for 
the defense, the Administration should ensure that learned coun- 
sel, military and Federal defenders are detailed to these cases. 

Thank you very much, Mr. Chairman. 

[The prepared statement of Mr. Stimson follows:] 

Prepared Statement of Charles D. Stimson 

I would like to thank Chairman Sensenbrenner, Ranking Member Scott, and 
members of the Subcommittee for inviting me to testify today on the use of military 
commissions to try appropriate war crimes, including the 9/11 conspiracy. 

My name is Charles Stimson, and I am a Senior Legal Fellow at The Heritage 
Foundation, where I work on legal and policy issues related to national security, 
homeland security, and the criminal law. I am also a Commander in the United 
States Navy JAG Corps (Reserve Component), serving as a military trial judge. In 
my 18 years of service in the Navy, I have served three tours on active duty, includ- 
ing time as a prosecutor and defense attorney. I have been privileged to be a local, 
state, and federal prosecutor, and an adjunct law professor at The George Mason 
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School of Law and the Naval Justice School. Most relevant to today’s hearing, from 
2006 through 2007 I served as Deputy Assistant Secretary of Defense for Detainee 
Affairs, a position created in 2004 to advise the Secretary of Defense on all matters 
related to Department of Defense detainees, including those in Iraq, Afghanistan, 
and Guantanamo Bay. 

The views I express in this testimony are my own, and should not be construed 
as representing any official position of The Heritage Foundation, the Department 
of Defense, the Department of the Navy, or the Navy Judge Advocate General’s 
Corps. 

Today, there is broad bi-partisan consensus that military commissions provide ro- 
bust procedural protections to those prosecuted, are appropriately adapted to the 
needs and exigencies of the war on terrorism, and, ultimately, are the appropriate 
venue for trying terrorists who commit war crimes. 

The breadth of this consensus, on a topic that had sown division only a few years 
in the past, is remarkable. President Obama, for one, has said that military commis- 
sions “are an appropriate venue for trying detainees for violations of the laws of 
war” because “[t]hey allow for protection of sensitive sources and methods of intel- 
ligence gathering . . . [and for] the safety and security of participants and for the 
presentation of evidence gathered from the battlefield that cannot always be effec- 
tively presented in Federal courts.” ^ 

Senator Carl Levin, Chairman of the Senate Armed Services Committee, said at 
the introduction of the Military Commissions Act of 2009 before his committee that 
he believed commissions “can play a legitimate role in prosecuting violations of the 
law of war.” 2 

Ranking Member John McCain echoed that sentiment. He said: “I believe we’ve 
made substantial progress that will strengthen the military commissions system 
during appellate review, provide a careful balance between the protection of na- 
tional security and American values, and allow the trials to move forward with 
greater efficiency toward a just and fair result.” ^ 

This bi-partisan consensus makes sense, especially when one understands the ro- 
bust due process rights and procedural protections contained within the reformed 
military commissions. What does not make sense is the Obama Administration’s 
continued policy of delayed justice and failure to refer cases to military commissions. 

To move the process forward, three points must be understood. The first is that 
we are at war and that military commissions provide essential capabilities, which 
are unavailable in federal courts, in support of the war effort. The second is that, 
under current law, commissions provide due process protections that are unparal- 
leled in the history of war crimes tribunals, and they provide these safeguards right 
now, not at some uncertain future date. The third is that, putting it all together, 
there is no excuse for further delay in referring 9/11 cases to trial by military com- 
missions. 

Let me address each point in turn. 

First, we are at war, and there are strong practical considerations militating in 
favor of the use of commissions. In the years leading up to September 11, 2001, acts 
of transnational terrorism that affected United States interests were treated, for the 
most part, as criminal law matters in federal court. The United States was not in 
a continuing legal state of armed conflict, and the use of federal courts was the only 
litigation option for bringing terrorists to justice. 

As a former federal prosecutor, I have immense respect for our federal courts. 
Federal terrorism prosecutors have the requisite experience in trying complex cases 
and federal courts will continue to play a role in this war. 

For example, I supported the administration when it sent Ahmed Ghailani to fed- 
eral court for his role in the 1998 embassy bombing case. The facts of that case were 
unique. For instance, the sites of the acts were treated as crime scenes from the 
moment the bombs went off; law enforcement officials from Kenya, Tanzania, and 
the United States preserved valuable evidence from the beginning, including read- 
ing suspects rights warnings; all evidence was collected prior to 9/11; and the co- 


^Remarks by the President on National Security, The White House, May 21, 2009, http:// 
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2 Senator Carl Levin, Opening Statement at Senate Committee on Armed Services Hearing 
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conspirators were tried, convicted, and sentenced to long sentences before 9/11. 
Ghailani was indicted for his crimes at the time, but was not apprehended until 
after 9/11. Trying Ghailani in federal court for that pre-9/11 terrorist act was simply 
finishing up the unfinished business of the 1998 embassy bombing cases.^ 

But the events of 9/11 have forced our leaders, including Presidents Bush and 
Obama, to recognize the need to have at their disposal all lawful tools, including 
military commissions, to confront and defeat this enemy. 

Consider the litigating risks of trying Khalid Sheikh Mohammad, or “KSM,” in 
federal court, versus before a military commission. Some of those risks are similar. 
For example, in both venues, KSM will likely attempt to take advantage of the 
“stage” of the courtroom to spew out his hatred of the West and embrace the call 
to global jihad. Similarly, regardless of where KSM is tried, the trial will take years 
to finish, as there will be substantial pretrial discovery, myriad motions, and long 
delays. 

But military commissions do not give unprivileged enemy belligerents all of the 
rights guaranteed to criminal defendants in federal court, and they shouldn’t. Fur- 
thermore, as the judge in the Salim Hamdan military commissions’ trial wrote, 
“. . . the Geneva Conventions expressly contemplate tribunals for unlawful combat- 
ants that are less protective of their rights than the forum guaranteed to lawful 
combatants.”® 

Consider just one right, the right to a speedy trial, which is guaranteed to crimi- 
nal defendants in federal court by the Sixth Amendment.® In the federal terrorism 
trial of Ahmed Ghailani, the federal district judge issued a ruling on whether the 
government had violated Ghailani’s speedy trial rights. In denying Ghailani’s mo- 
tion, he analyzed the underlying facts and utilized the four-factors enumerated in 
Barker v. Wingo. He found tbe government’s reason for delay “weak,” but nonethe- 
less denied the motion.'^ The ruling was close. 

Here, if the Administration were to try KSM in federal court at this late date, 
there is a substantial risk that it would not be able to provide a credible legal jus- 
tification for the years of delay in bringing him to trial. Lack of political courage 
in making a forum selection is not a cognizable legal excuse. The result: all charges 
would be dismissed in federal court. In a run-of-the-mill criminal trial, this might 
make sense: the government has to get on with its case or forfeit its ability to pros- 
ecute. But in war, the stakes are much higher. 

The Military Commissions Act of 2009 does not give defendants a constitutional 
Sixth Amendment right to a speedy trial. 

Another difference between military commissions and federal courts concerns 
hearsay. In federal court, hearsay is generally inadmissible,® unless the offered 
statement falls into one of the exceptions to the general prohibition. Even if the out- 
of-court statement falls under an exception, otherwise relevant evidence may still 
be inadmissible as it might violate a defendant’s rights under the Sixth Amend- 
ment’s Confrontation Clause, and thus be inadmissible.® 

But in military commissions and international tribunals, hearsay is admissible as 
long as the side offering the statement can demonstrate to the judge that it is reli- 
able, material, probative, and that direct testimony from the witness is not available 
as a practical matter. Once admitted, the finder of fact then can decide what weight, 
if any, to give the statement. 

This evidentiary difference is necessary and practical in the presentation of war 
crimes’ cases. 

Keep in mind that this isn’t just a benefit to the prosecution. Both sides benefit 
from the use of the commissions’ hearsay rules, and the finder of fact has more in- 
formation, not less, with which to render a considered judgment. 

There is also the matter of incentives. The rules of war codified in the Geneva 
Conventions create a set of incentives for belligerents: follow the rules and, if you’re 
captured, you’ll be accorded the benefits of those rules. But by trying unprivileged 
enemy belligerents in federal court — instead of military commissions — we reward 
the violation of those rules and give those belligerents greater protections than a 
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typical lawful prisoner of war would receive. This practice upends the carefully 
crafted incentive structure of the Geneva Conventions, and is harmful. 

Finally, there is an ongoing debate among legal scholars as to whether the crimes 
of conspiracy and material support to terrorism are traditional war crimes. The de- 
bate continues, and likely will unless or until the United States Court of Military 
Commissions Review or higher appellate courts rule on the issue. But that debate 
is irrelevant to the topic at hand. The government has ample direct and circumstan- 
tial evidence to prove the 9/11 case, and can rely on traditional war crimes statutes 
to charge KSM and the 9/11 plotters. 

Second, reformed military commissions provide robust protections to detainees, 
more so than any other international war crimes tribunal ever created. Indeed, they 
are specifically modeled after and adapted from the established procedures and 
rules of evidence found in the Uniform Code of Military Justice. Although neither 
traditional criminal law nor the law of war provide clear answers to the multitude 
of detainee issues that have arisen since 9/11, it is clear that under Common Article 
3 of the Geneva Conventions and Supreme Court precedent, unlawful combatants 
are entitled to be tried by a “regularly constituted court that affords all the judicial 
guarantees . . . recognized as indispensable by civilized peoples.” 

And when one compares the procedural protections and rules contained in the 
Military Commissions Act of 2009 to standard U.S. courts-martial and other inter- 
national tribunals, as I have, you see that today’s commissions offers unlawful com- 
batants more robust due process and protections that any international tribunal 
ever created. 

The United States has led the world in the development of the law for a long 
time. The rules and procedures embodied in the Military Commissions Act of 2009 
are fairer than the rules used at Nuremberg after World War II, the current Inter- 
national Criminal Court, and the International Criminal Courts of Yugoslavia and 
Rwanda. Perhaps in the years to come, international tribunals may look to the Mili- 
tary Commissions Act of 2009 as a model for enhancing their rules and procedures. 

Those protections, which I have detailed in a comparison chart attached to my re- 
marks, include but are not limited to: 

1. The legal presumption of innocence throughout the trial; 

2. Proof beyond a reasonable doubt is required to convict; 

3. Protection from self-incrimination; 

4. The right to be present whenever evidence is admitted; 

5. The right to counsel; 

6. The right to present and call witnesses; 

7. The right to cross-examine government witnesses who appear in court; 

8. The right to pretrial discovery of all evidence to be introduced at trial; 

9. A prohibition on use of statements obtained through cruel, inhuman and de- 
grading treatment 

10. The right to remain silent, without any adverse inference; 

11. The right to introduce evidence through expert witnesses; and 

12. The right to introduce reliable hearsay evidence. 

We should judge the fairness of these procedures by whether we would feel com- 
fortable if our own military personnel were subjected to similar procedures. We 
should also ask whether they are consistent with our values as Americans. 

The answer to both questions is “yes.” And that is not just my position, but the 
implicit position of the Obama Administration and inescapable conclusion of many 
Members of Congress from both sides of the aisle. 

Finally, we are almost a decade from 9/11, and we still don’t have a decision on 
where these cases are to be tried. The victims haven’t had their day in court. That’s 
wrong. Delay also does not benefit the detainees, as they deserve a decision as well. 
At this point in time, it is time for leaders to lead, and make a decision. We pay 
our leaders to do just this. And for 10 years, no decision has been made. 

The administration is to be commended for reforming and keeping military com- 
missions. But it is now time for the administration to start referring cases to mili- 
tary commissions, including the 9/11 case. The President’s Detainee Policy Task 
Force concluded, “Justice for the many victims of the ruthless attacks of al Qaeda 
and its affiliates has been too long delayed.” The Administration has established a 
protocol governing the disposition of Guantanamo cases for prosecution. Any objec- 
tive analysis of the three factors in that protocol leads to but one conclusion: the 
lead actors who caused the United States to go to war for 9/11 deserve a war crimes 
tribunal. 

Members of Congress should call on the administration to take this step, to stop 
dela}dng, and to bring Khalid Sheikh Mohammad to justice in a military commission 
trial. Once that decision is made, it is imperative that the Congress provide the Ad- 
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ministration, and in particular the Office of Military Commissions, with those re- 
sources its needs to fully support both the defense and prosecution teams to carry 
out their respective duties. 

I thank you for the opportunity to testify, and I look forward to our discussion. 



22 


ATTACHMENT 


A 

heritage ^oundatiori 

Comparison of the Uniform Code of Military Justice (UCMJ), 
Military Commissions Act of 2009 (MCA 2009), 
International Criminal Tribunal of Yugoslavia (ICTY) 
and the International Criminal Tribunal of Rwanda (ICTR) 


UCMJ 

MCA 2009 

ICTY/ICTR 

Prosecution may not appeal 
acquittal of accused because 
violates Double Jeopardy 
clause of the 5th 

Amendment to the U.S. 
Constitution 

Prosecution may not appeal 
acquittal of accused 

Prosecution may appeal 
acquittal of accused. 

ICTYSt, Art, 25. 

Accused has right to be 
present whenever evidence 
is admitted into evidence. 
MRE 505. 

Accused has right to be 
present whenever evidence 
is admitted into evidence 
Rule 505. 

Accused has right to be 
present whenever evidence 
is admitted into evidence. 
TCTYSt, Art, 21(4)(d), 

Finding of guilt must be 
with concurrence of at least 
2/3 of the military jury in 
non-capital cases. 

Finding of guilt must be 
with concurrence of at least 
2/3 of the military jury in 
non-capital cases. 

Findings must be by 
majority (2/3 at the trial 
level), ICTYST, Art. 23(2). 

Government has privilege 
to disclose classified 
information. MRE 505, 

Government has privilege 
not to disclose information 
Rule 505. 

Prosecution may not 
disclose confidential 
information to anyone 
without the express consent 
of the person or entity 
providing the information. 
ICTYRPE 70. 

Presumption of innocence 

Presumption of innocence 

Presumption of innocence. 
ICTYSt. Art. 21(3). 

Proof beyond a reasonable 
doubt 

Proof beyond a reasonable 
doubt 

Proof beyond a reasonable 
doubt. ICTYRPE 87(A). 

Presence of accused at all 
in-court proceedings of the 
trial 

Presence of accused at all 
in-court proceedings of the 
trial 

Presence of accused at all 
in-court proceedings of the 
trial, unless waived by the 
accused. ICTYSt. Art. 
2l(4)(d). Court may accept 
evidence from accused 
and/or his attorney. 

ICTYSt. Art. 22. 

Free independent military 
defense counsel and option 
to retain civilian defense 

Free independent military 
defense counsel and option 
to retain civilian defense 

Free independent military 
defense counsel upon 
demonstration of indigency 
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UCMJ 

MCA 2009 

ICTY/ICTR 

counsel 

counsel 

and option to retain defense 
counsel of choice if not 
indigent. Office of Legal 
and Defence Affairs 
maintains a list of qualified 
DC who can be appointed 
and (subject to availability) 
an indigent accused may 
select DC of his choice 
from that list to represent 
him at Tribunal expense. 
Accused who are deemed to 
be partially indigent may be 
required to pay a small 
percentage of these costs. 
ICTYSt. Art. 21(4)(b); 
ICTYSt. Art. 21(4Xd); 
ICTYRPE 44; ICTYRPE 

45; Regulations Governing 
Assignment of Counsel. 

Right to present evidence 
and call witnesses 

Right to present evidence 
and call witnesses 

Right to present evidence 
and call witnesses. ICTYSt. 
Art. 21(4)(e). 

Right of accused to be 
provided evidence, before 
trial, to be introduced 
against him at trial 

Right of accused to be 
provided evidence, before 
trial, to be introduced 
against him at trial 

Right of accused to be 
provided evidence, before 
trial, to be introduced 
against him at trial. 

ICTYRPE 66-68. 

Protection from self- 
incrimination 

Protection from self- 
incrimination 

Protection from self- 
incrimination. ICTYSt. Art. 
21(4X.g). 

Right to represent self at 
trial, if approved by judge 

Right to represent self at 
trial, if approved by judge 

Right to represent self at 
trial, if approved by judge. 
ICTYSt. Art. 21(4)(d). 

Suppression of accused’s 
statements if they were 
talcen in violation of his 
rights or derived by torture 
or other illegal means 

Suppression of accused’s 
statements if they were 
obtained by cruel, inhuman 
or degrading treatment 

Suppression of accused’s 
statements if they were 
taken in violation of his 
rights or if obtained by 
methods which cast 
substantial doubt on its 
reliability or if its admission 
is antithetical to, and would 
seriously damage, the 
integrity of the proceedings. 
ICT’^RPE 95. 


2 
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UCMJ 

MCA 2009 

ICTY/ICTR 

Prohibition against drawing 
adverse inference if accused 
exercises his 5th 

Amendment right not to 
testify 

Prohibition against drawing 
adverse inference if accused 
chooses not to testify 

Prohibition against drawing 
adverse inference if accused 
chooses not to testify 

Possibility to appeal to 
military appellate court, and 
possible appeal to U.S. 
Supreme Court 

Absolute right to appeal to 
two independent appellate 
courts: The Court of 

Military Commission 
Review, The U.S. Court of 
Appeals for the District of 
Columbia Circuit; possible 
appeal to the U.S. Supreme 
Court 

Absolute right to appeal to 
Appeals Chamber. Appeal 
Chamber judges are 
composed of trial judges, 
(only one appellate level). 

In accordance with 
international law, the 
prosecution may also appeal 
acquittals. ICTYSt. Art. 25. 

Evidence is deemed 
relevant and admissible if it 
has “any tendency to make 
an issue in the case more or 
less probable.” MRE401. 

Evidence is deemed 
relevant and admissible if it 
has “probative value to a 
reasonable person” — when 
the existence of any fact of 
consequence is “more 
probable or less probable” 
to a reasonable person 

A Chamber may admit any 
relevant evidence which it 
deems to have probative 
value. ICTYRPE 89(C). 

Military judge can exclude 
evidence if the probative 
value of the evidence is 
substantially outweighed by 
the danger of unfair 
prejudice. MRE 403 

Military judge can exclude 
evidence if the probative 
value of the evidence is 
substantially outweighed by 
the danger of unfair 
prejudice. Rule 403 

A Chamber may exclude 
evidence if its probative 
value is substantially 
outweighed by the need to 
ensure a fair trial. 

ICTYRPE 89(D) 

Prohibits the admission of 
character evidence to prove 
conduct. MRE 404. 

Prohibits the admission of 
character evidence to prove 
conduct. Rule 404 

No specific rule 

Prohibits admission of plea 
discussions. MRE 410. 

Prohibits admission of plea 
discussions. Rule 410. 

No specific rule 

Provides for the attorney- 
client privilege. MRE 502 

Provides for the attorney- 
client privilege. Rule 502 

Provides for the attorney- 
client privilege. ICTYRPE 
97. 

Provides a privilege against 
disclosures of 
communications between 
accused and his clergy. 

MRE 503 

Provides for a privilege 
against disclosures of 
communications between 
accused and his clergy. 

Rule 503 

No specific rule 

Provides a husband-wife 
privilege. MRE 504 

Provides a husband-wife 
privilege. Rule 504 

No specific rule 

Right of government to 
present classified evidence 

Right of government to 
present classified evidence 

No similar provision. Trial 
judge may not order either 
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UCMJ 

MCA 2009 

ICTY/ICTR 

to Military Judge for his 
inspection - without 
showing the defense 
attorney or accused — in 
order for Military Judge to 
determine whether or not 
the evidence is capable of 
being admitted in an 
unclassified format. MRE 
505 

to Military Judge for his 
inspection - without 
showing the defense 
attorney or accused — in 
order for Military Judge to 
determine whether or not 
the evidence is capable of 
being admitted in an 
unclassified format. Rule 

505 

party to produce additional 
evidence related to 
confidential information. 
Judge may not order the 
attendance of witnesses to 
compel additional 
information regarding the 
confidential information. 
ICTYRPE 70. 

Government has the 
privilege to refuse to 
disclose the identity of 
informants. MRE 507 

Government has the 
privilege to refuse to 
disclose the identity of 
informants. Rule 507. 

Appellate decisions have 
recognized the 
government’s right to refuse 
to disclose the identity of 
victims and witnesses to the 
accused, his attorney, the 
public and the media under 
exceptional circumstances. 
ICTYSt Art. 21 and 22. 

Psychotherapist-patient 
privile,ae. MRE513. 

Psy choth erapi st-pati ent 
privile.ge. Rule 513. 

No specific rule. 

Prohibition against using a 
person’s religious beliefs 
against him. MRE 610 

Prohibition against using a 
person’s religious beliefs 
against him Rule 610 

No specific rule 

Availability to introduce 
evidence through a court- 
recognized “expert” 
witness. MRE 702. 

Availability to introduce 
evidence through a court- 
recognized “expert” 
witness Rule 702 

Availability to introduce 
evidence through a court- 
recognized “expert” 
witness. ICTYRPE 94. 

Prohibition against 
admitting results of 
polygraph examinations. 
MRE 707. 

Prohibition against 
admitting results of 
polygraph examinations. 

Rule 707 

No specific rule 

Hearsay evidence generally 
not admissible unless there 
is an exception to the rule 
(at least 24 exceptions noted 
in rule). MRE 802. 

Hearsay is admissible only 
if the party offering the 
evidence provides notice, 
and the military judge finds 
that the statement is 
reliable, material, and 
probative, and direct 
testimony is not available, 
and the interests of justice 
will be served by admission 
of the statement. Rule 803. 

Hearsay is allowed. 

Question of weight. Falls 
within general rules of 
evidence. Evidence 
excluded only if its 
probative value is 
“substantially outweighed 
by the need to ensure a fair 
trial.” ICTYRPE 89. 

Evidence allowed from 
unavailable witnesses under 

Evidence allowed from 
unavailable witnesses under 

Evidence allowed from 
unavailable witnesses under 
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UCMJ 

MCA 2009 

ICTY/ICTR 

certain circumstances. 

MRE 804. 

certain circumstances as 
long as it is found to be 
reliable 

certain circumstances. 
ICTYRPE 92. 

In capital cases, must have 

1 2 person j ury and vote 
must be unanimous for 
guilty 

Tn capital cases, must have 

1 2 person jury and vote 
must be unanimous for 
guilty 

No capital cases 

In capital cases, for death 
sentence to be adjudged by 
jury, all 12 jurors have to 
vote for death; otherwise, 
accused sentenced to lesser 
sentence 

In capital cases, for death 
sentence to be adjudged by 
jury, all 12 jurors have to 
vote for death; otherwise, 
accused sentenced to lesser 

sentence 

No capital cases 

Complies with U.S. 
Constitution and federal 
issues 

All necessary judicial 
guarantees which are 
recognized as indispensable 
by civilized peoples for 
purposes of Common Art, 3 
of the Geneva Conventions 

ICTY/ICTR comply with 
all applicable international 
legal standards concerning 
international Humanitarian 
Law and International 

Human Rights Law 


* TCTY and TCTR Statutes are identical on all key topics discussed here. The TCTR 
Statute, however, has one fewer article in the substantive law section, and as a result the 
article numbers are different. ICTY Statute ("ICTYSt.") Article 21 corresponds to ICTR 
Statute Article 20. Similarly, the ICTR Rules of Procedure and Evidence are based upon, 
and therefore virtually identical to, the ICTY Rules of Procedure and Evidence 
("ICTYRPE"). This chart refers to the ICTYRPE only. The corresponding ICTR 
provisions can be easily found at: http://www.ictr.org . 

“MRE” is Military Rules of Evidence 
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Mr. Sensenbrenner. Thank you very much, Mr. Stimson. 

Ms. Hessler? 

TESTIMONY OF STEPHANIE HESSLER, FELLOW, 
MANHATTAN INSTITUTE FOR POLICY RESEARCH 

Ms. Hessler. Chairman Sensenbrenner, Ranking Member Scott, 
Members of the Committee, I thank you for the opportunity to ex- 
press my views about the use of military commissions to prosecute 
the September 11 plotters. 

In my view, the 9/11 conspirators should be tried by military 
commission, not in Federal court. I support the President’s decision 
announced yesterday that Khalid Sheikh Mohammed and nine oth- 
ers will have a military trial, and I commend Congress for the piv- 
otal role it played in helping the Administration reach this deci- 
sion. 

I will begin by briefly outlining the legal authority for military 
commissions. Our Founders understood the difference between 
keeping internal order through the criminal justice system and pro- 
tecting against external threats from our enemies. The Constitu- 
tion gives Congress the power to define and punish offenses against 
the law of nations. Congress has repeatedly exercised this power to 
establish military commissions. 

Indeed, the United States has used military tribunals throughout 
its history, including in the War of 1812, the Mexican-American 
War, the Civil War, and World War II. As the Supreme Court con- 
firmed in Ex parte Quirin, quote, unlawful combatants are subject 
to trial and punishment by military tribunal. 

Shortly after the September 11 attacks. President Bush estab- 
lished military commissions to try foreign jihadists for war crimes. 
In 2006, the Supreme Court ruled in Hamdan v. Rumsfeld that 
military commissions needed congressional approval and invited 
Congress to enact legislation. Soon after. Bipartisan majorities of 
Congress passed the Military Commissions Act of 2006, which was 
amended in 2009. 

Before the September 11 attacks and the subsequent establish- 
ment of military commissions, we had to try foreign jihadists in the 
criminal justice system. But as we learned on 9/11, trying alleged 
terrorists after an attack does little to prevent the next one. After 
September 11, we changed our approach to terrorism, shifting focus 
from punishment to prevention. 

For at least three reasons, our prosecuting foreign war criminals 
in Federal court may undermine counterterrorism goals. And mili- 
tary commissions are specifically designed to mitigate these risks. 

First and foremost, we need to protect classified information from 
our enemies. Acquiring intelligence is one of the most crucial 
means for penetrating and dismantling terror networks. Obtaining 
classified information can be a prolonged, painstaking, and often 
very dangerous job for our intelligence agents. Such information 
must be vigorously safeguarded. 

Criminal trials, however, risk disclosing top secret information to 
our enemies. A Federal judge has discretion to order classified ma- 
terials released, and if the Government does not comply, the judge 
may order the indictment dismissed. The Government may be in a 
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catch 22 of either disclosing classified intelligence or risking dis- 
missal of charges. 

Congress sensibly addressed this issue in the MCA. The Govern- 
ment may redact and summarize material and cannot be compelled 
to disclose classified information to anyone lacking a security clear- 
ance. 

Likewise, we must protect information that is not classified but 
could, nonetheless, aid our enemies in their fight against us. Be- 
cause criminal court proceedings are required to be public under 
the Sixth Amendment, sensitive information may freely flow to our 
enemies. For example, in the trial of Sheikh Omar Abdel-Rahman 
for the 1993 World Trade Center bombings, the prosecution made 
a routine disclosure to the defense lawyer of a list of unindicted co- 
conspirators. We learned later that this valuable list of key terror 
suspects reached Osama bin Laden halfway around the world with- 
in 10 days. 

Likewise in that case, there was extensive data about the engi- 
neering and construction of the World Trade Center. It is certainly 
possible that terrorists used this information to design and plot the 
attacks that destroyed the buildings a few years later. 

Congress recognized that the transparency of criminal trials may 
undermine our national security. Therefore, while military trials 
are generally public, a judge is permitted to close proceedings in 
order to protect national security. This flexibility is vital to ensur- 
ing that terrorists do not turn into a feast of counterterrorism data 
for terrorists at large. 

Second, bringing Federal criminal actions may not only reveal in- 
formation, it may also impede intelligence gathering, as criminal 
defendants must be read Miranda warnings. But when an alien 
terrorist is apprehended, national security interests demand that 
we acquire information to prevent a future attack and neutralize 
security threats. Starting off with “you have the right to remain si- 
lent” is not the way to gain counterterrorism data. Congress recog- 
nized that reading terrorists Miranda warnings would severely 
hinder intelligence gathering and compromise counterterrorism ef- 
forts. Therefore, in military commissions, detainee statements are 
admissible if a judge determines that they are reliable, probative, 
and made during lawfully conducted military operations. 

Third, Federal prosecutions can place an undue burden on mili- 
tary efforts. 

In conclusion, it is the right decision to try the 9/11 plotters in 
military commissions, not in Federal court. Criminal trials may un- 
dermine our national security by revealing important information 
to our enemies, impeding intelligence gathering, and placing undue 
burden on military operations. There is no reason to gamble with 
America’s security. 

[The prepared statement of Ms. Hessler follows:] 

Prepared Statement of Stephanie Hessler 

Mr. Chairman, Mr. Ranking Member, Members of the Committee: I thank you for 
the opportunity to express my views about the use of military commissions to pros- 
ecute the September 11th plotters and other detainees held at the Guantanamo Bay 
Detention Camp. 

In my view, the 9/11 conspirators should be tried by military commission — not in 
federal court. I will focus my remarks on the risks of federal criminal prosecutions 
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and the ways in which military commissions may alleviate these risks. I will also 
comment hriefly on the substantial due process that military commissions afford the 
accused. 


I. LEGAL AUTHORITY FOR MILITARY COMMISSIONS 

I would like to begin by briefly outlining the legal authority for military commis- 
sions. Our founders understood the difference between keeping internal order, 
through the criminal justice system, and protecting against external threats from 
our enemies, through military action. Article I, Section 8, clause 10, of the Constitu- 
tion gives Congress the power to “define and punish Piracies and Felonies com- 
mitted on the high Seas, and Offences against the Law of Nations.” Congress has 
repeatedly exercised this power to establish military commissions. 

Indeed, the United States has used military tribunals throughout its history, in- 
cluding in the War of 1812, the Mexican-American War, the Civil War and World 
War II. As the Supreme Court confirmed in Ex Parte Quirin, “unlawful combatants 
are . . . subject to trial and punishment by military tribunal.” ^ 

Shortly after terrorists attacked us on September 11th, President Bush estab- 
lished military commissions to try foreign jihadists for war crimes. In 2006, the Su- 
preme Court ruled in Hamdan v. Rumsfeld that the Uniform Code of Military Jus- 
tice required certain procedural protections for military commissions and invited 
Congress to enact legislation.^ In reaction to Hamdan, bipartisan majorities of Con- 
gress passed the Military Commissions Act of 2006, which was amended in 2009 
(“the MCA”). 

II. MILITARY COMMISSIONS ALLEVIATE THE RISKS INVOLVED WITH FEDERAL CRIMINAL 
PROSECUTIONS FOR UNLAWFUL ENEMY COMBATANTS. 

In the years before the September 11th attacks and the subsequent establishment 
of military commissions, foreign terrorists were tried in our criminal justice system. 
But as we learned on 9/11, trying alleged terrorists after an attack does little to pre- 
vent the next one. After September 11th, we changed our approach to terrorism — 
shifting focus from punishment to prevention. 

For at least three reasons, prosecuting foreign war criminals in federal court may 
undermine our counterterrorism goals. Civilian trials may (A) reveal classified and 
sensitive information to our enemies, (B) hinder intelligence gathering, and (C) bur- 
den military operations abroad. The military commissions enacted by Congress are 
specifically designed to alleviate these risks while granting the accused substantial 
procedural protections. 

A. Protecting Information 

i. Classified Intelligenee 

First and foremost, we need to protect classified information from our enemies. 
Acquiring intelligence is one of the most crucial means for penetrating and disman- 
tling terror networks and protecting our national security. Obtaining classified com- 
munications and operational capabilities of terrorist groups can be a prolonged, 
painstaking and often very dangerous job for our intelligence agents. Such informa- 
tion — including sources and methods of intelligence gathering — must be vigorously 
safeguarded. 

Criminal trials, however, risk disclosing top-secret information to our enemies. In 
such a trial, the federal judge has discretion to order classified materials released 
if it deems substitutes inadequate.® And, if the government refuses to disclose clas- 
sified information, the judge may order the indictment dismissed.'^ This can put the 
government in a catch-22 of either disclosing classified intelligence or risking dis- 
missal of charges. 

Congress sensibly addressed this issue in the Military Commissions Act. In a mili- 
tary trial, the Government cannot be compelled to disclose classified information to 
anyone who does not have the proper security clearance.® If the judge determines 
that access to the information is necessary, the government may redact portions of 


^Ex Parte Quirin, 317 U.S. 1, 31 (1942). 

2 548 U.S. 557 (2006). 

® Classified Information Procedures Act, 18 U.S.C. App.3; See also U.S. Const. Amend. VI. 
(granting the accused the right “to he confronted with the witnesses against him.”). 

^Classified Information Procedures Act, 18 U.S.C. App.3. 

® Military Commissions Act, 10 U.S.C. 949 p-l(a) (“Classified information shall be protected 
and is privileged from disclosure if disclosure would be detrimental to the national security. 
Under no circumstance may a military judge order the release of classified information to any 
person not authorized to receive such information.”). 
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the information, submit a summary, or substitute a statement admitting facts that 
the classified material would tend to prove.® Furthermore, such an order by a mili- 
tary judge may not be reconsidered.'^ 

a. Sensitive Information 

Likewise, the United States also has an interest in protecting information that 
may not be classified but could nonetheless aid our enemies in their fight against 
us. Because criminal court proceedings are required to be public under the Sixth 
Amendment of the Constitution, sensitive information may freely flow to our en- 
emies.® For example, in the trial of Sheikh Omar Abdel-Rahman for the 1993 World 
Trade Center bombings, the prosecution made a routine disclosure to the defense 
lawyer of a list of unindicted co-conspirators. According to Andrew McCarthy who 
prosecuted the case, this valuable list of key terror suspects reached Osama bin 
Laden, halfway around the world, within ten days.® 

Likewise, in that case, there was extensive data about the engineering and con- 
struction of the World Trade Center building.^® It is certainly possible that terror- 
ists used this information to design and plot the attacks that destroyed the build- 
ings a few years later. 

Congress recognized that the transparency of criminal trials may undermine the 
goal of protecting our national security. Therefore, the Military Commissions Act 
provides that while military trials are generally public, the judge is permitted to 
close proceedings in order to protect national security interests, safeguarding intel- 
ligence and law enforcement sources, methods and activities. This flexibility is 
vital to ensuring that trials do not turn into a feast of national security information 
for terrorists at-large. 

B. Miranda Warnings Impede Intelligence Gathering 

Bringing federal criminal actions may not only reveal sensitive information, it 
may also impede intelligence gathering. The Fifth Amendment of the Constitution 
protects criminal defendants from self-incrimination. The Supreme Court has held 
that statements of the accused are not permitted in criminal trials unless the de- 
fendant was advised of his rights, FBI and law enforcement generally read Mi- 
randa warnings immediately upon arrest so as to preserve evidence for prosecution. 

But the U.S. Constitution does not give foreign wartime enemies the privilege to 
be tried in federal court and thus shielded from self-incrimination. When an alien 
terrorist is apprehended, our national security interests demand that we acquire as 
much information as possible to prevent a future attack and neutralize security 
threats. Any intelligence officer will tell you that starting off with, “you have the 
right to remain silent . . .” is not the way to gain counterterrorism data. 

Take, for example, the case of Umar Farouk Abdulmutallab, otherwise known as 
the Christmas Day bomber. The self-professed al Qaeda-trained operative attempted 
to explode a flight from Amsterdam to Detroit the Christmas before last. Despite 
the fact that Abdulmutallab is a Nigerian national, with no right under any statute 
or the Constitution to be tried as a U.S. civilian, the Obama administration imme- 
diately decided to grant him the rights of a U.S. citizen. In a first round of ques- 
tioning, he disclosed his al Qaeda training in Yemen and mentioned additional ter- 
rorist plots. But after only 50 minutes of questioning, he was given Miranda warn- 
ings and told he had the right to remain silent and the right to obtain a lawyer — 
compliments of the taxpayers he had just tried to explode. Needless to say, he quick- 
ly became reticent after receiving these warnings. 


® 10 U.S.C. 949 p-4(b) (“The military judge, in assessing the accused’s discovery of or access 
to classified information under this section, may authorize the United States — (A) to delete or 
withhold specified items of classified information; (B) to substitute a summary for classified in- 
formation; or (C) to substitute a statement admitting relevant facts that the classified informa- 
tion or material would tend to prove.”). 

10 U.S.C 949 p-4(c) (“An order of a military judge authorizing a request of the trial counsel 
to substitute, summarize, withhold, or prevent access to classified information under this section 
is not subject to a motion for reconsideration by the accused, if such order was entered pursuant 
to an ex parte showing under this section.”). 

®U.S. Const. Amend. VI. (“In all criminal prosecutions, the accused shall enjoy the right to 
a speedy and public trial.”). 

® Andrew C. McCarthy, Willful Blindness: A Memoir of the Jihad, 2008 at 304. 

Kenneth Anderson, What to Do with Bin Laden and Al Qaeda Terrorists? A Qualified De- 
fense of Military Commissions and United States Policy on Detainees at Guantanamo Bay Naval 
Base, 25 Harv. J.L. & Puh. Policy 591 2002 at 609. 

10 U.S.C. Section 949(d)(c)(2)(a). 

12 U.S. Const. Amend. V. (No person “shall be compelled in any criminal case to be a witness 
against himself.”). 

1® Miranda v, Arizona, 384 U.S. 436 (1966). 



31 


Congress recognized that reading terrorists Miranda warnings would severely 
hinder intelligence gathering and compromise counterterrorism efforts. Therefore, in 
military commissions, detainees’ statements are admissible if a judge determines 
that they are reliable, probative and made during lawfully conducted military oper- 
ations. 

C. Federal Prosecutions May Burden Military Operations 

Federal prosecutions may also burden military operations abroad. The facts in a 
transnational terrorism case often include second-hand statements, known as hear- 
say, which are generally prohibited in federal court. For example, key witnesses 
in such cases are often the soldiers or CIA agents who captured the defendant over- 
seas. But these officers may still be engaged in combat abroad, and interrupting 
their counterterrorism mission to testify in federal court could place an undue bur- 
den on military efforts. 

Given the unique challenge of prosecuting war crimes while hostilities are ongo- 
ing, the military commission rules allow the government greater flexibility to intro- 
duce second-hand statements. The Military Commissions Act allows hearsay to be 
admitted if the judge determines that the statement is reliable and probative and 
the witness is not available, In determining whether to admit second-hand state- 
ments, the judge is specifically directed to take into account “the adverse impacts 
on military or intelligence operations that would likely result from the production 
of the witness.” Just as important, the hearsay rule is reciprocal.^® So the accused 
may admit material to prove his defense that would otherwise be excluded under 
the Federal Rules of Evidence. 

III. UNLAWFUL ENEMY COMBATANTS ARE GRANTED SUBSTANTIAL DUE PROCESS 

Finally, while the MCA mitigates many of the risks of criminal prosecution, it also 
affords the accused substantial procedural protections similar to those provided in 
federal court. In a military commission, (1) the accused is presumed innocentj® (2) 
the Government must prove guilt beyond a reasonable doubt;^® (3) the accused has 
a right to counsel;^i (4) he is protected from double jeopardy;^® (5) the government 
is obligated to disclose exculpatory evidence;^® and (6) the accused has the right to 
appeal to a Military Review Court,^^ then the United States Court of Appeals for 
the DC Circuit and finally petition the US Supreme Court.®® 


10 U.S.C. 948r(c) (“A statement of the accused may be admitted in evidence in a military 
commission under this chapter only if the military judge finds — (1) that the totality of the cir- 
cumstances renders the statement reliable and possessing sufficient probative value; and (2) 
that — (A) the statement was made incident to lawful conduct during military operations at the 
point of capture or during closely related active combat engagement, and the interests of justice 
would hest be served by admission of the statement into evidence; or (B) the statement was vol- 
untarily given.”). 

Federal Rules of Evidence 802; U.S. Const. Amend. VI. 

16 10 U.S.C. 949a(b)(3)(D). 

1’ 10 U.S.C. 949a(b)(3)(D)(ii)(III). 

18 10 U.S.C. 949a(b)(3)(D). 

18 10 U.S.C 949(l)(c)(l) (“the accused must he presumed to be innocent.”). 

86 10 U.S.C 949(l)(c)(l) (“the accused must he presumed to he innocent until the accused’s guilt 
is established by legal and competent evidence beyond a reasonable doubt.”). 

81 10 U.S.C 948(k) (Military defense counsel for a military commission under this chapter shall 
be detailed as soon as practicable.). 

88 10 U.S.C. 949(h) (No person may, without the person’s consent, he tried by a military com- 
mission under this chapter a second time for the same offense.”); 10 U.S.C 950d(b) (“In no case 
may a proceeding in revision (i) reconsider a finding of not guilty of a specification or a ruling 
which amounts to a finding of not guilty.”). 

88 10 U.S.C. 949(j)(b) (“(1) As soon as practicable, trial counsel in a military commission under 
this chapter shall disclose to the defense the existence of any evidence that reasonably tends 
to (A) negate the guilt of the accused of an offense charged; or (B) reduce the degree of guilt 
of the accused with respect to an offense charged. (2) The trial counsel shall, as soon as prac- 
ticable, disclose to the defense the existence of evidence that reasonably tends to impeach the 
credibility of a witness whom the government intends to call at trial. (3) The trial counsel shall, 
as soon as practicable upon a finding of guilt, disclose to the defense the existence of evidence 
that is not subject to paragraph (1) or paragraph (2) but that reasonably may be viewed as miti- 
gation evidence at sentencing. (4) The disclosure obligations under this subsection encompass 
evidence that is known or reasonably should be known to any government officials who partici- 
pated in the investigation and prosecution of the case against the defendant.”). 

8“ 10 U.S.C. 950 (f). 

85 10 U.S.C. 950 (g). 
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V. CONCLUSION 

In conclusion, the 9/11 plotters and other inmates held at Guantanamo should be 
tried in military commissions — not criminal court. Criminal trials may undermine 
our national security by revealing important information to our enemies, impeding 
intelligence gathering and placing an undue burden on military operations. There 
is no reason to gamble with America’s security. 


Mr. Sensenbrenner. Thank you, Ms. Hessler. 

Professor Saltzburg? 

TESTIMONY OF STEPHEN A. SALTZBURG, PROFESSOR OF LAW, 
GEORGE WASHINGTON UNIVERSITY 

Mr. Saltzburg. Thank you, Mr. Chairman and Ranking Member 
Scott. 

I think there is agreement throughout the United States that it 
is outrageous that 10 years later KSM and his alleged colleagues 
have not been tried. Everybody wants them tried. If in fact they 
are guilty as they claim, everyone wants them punished, and it 
should be done as soon as possible. 

The question is what is the right forum. The Attorney General 
has now said it is going to be military commissions. His hands are 
tied. 

The sad fact is, because of the process from which we began in 
2001 when military commissions were first proposed, throughout 
the next decade, the constant refrain was we need military commis- 
sions because it is going to be easier to convict them. And that is 
the perception throughout much of the world, that military com- 
missions are the forum of choice because it is easier to convict. I 
agree with that. It is going to be easier to convict them in a mili- 
tary commission. There is no doubt about it. The rules make it 
easier, and that is because the Government writes the rules. 

But what we ought to remember is this. The last word on those 
rules is not going to come from the executive. It is not going to 
come from this Congress. It is going to come from Federal judges, 
the same Federal judges who sit in Article III courts and have 
great pride in their ability to try terrorists and their commitment 
to the rule of law and their dedication to the same principles that 
everybody in this room shares. Now, those Federal judges down the 
road are going to ask whether the procedures were fair. Mr. 
Stimson says, well, maybe the speedy trial right would be violated 
if these defendants were tried in Federal court. Well, if that is so, 
maybe the Federal courts will say speedy trial applies even in com- 
missions. We don’t know. That is a big problem with commissions. 

Let me remind you of something. It is not in my testimony, but 
it occurred to me. It is a point we shouldn’t forget. 

December 21, 1988 I was a Deputy Assistant Attorney General 
in the Reagan administration. It was the last month. I got a call 
from the command center. The command center said Pan Am 103 
has just disappeared from the radar. What do you want to do? Ev- 
eryone above me in the Department of Justice was at the White 
House at the Christmas party. And I was there with the decision 
to make, and after consulting with colleagues, I said you treat this 
as a terrorist incident until you know otherwise. This is 1988. If 
anybody says it is an over-reaction, you just tell them blame be- 
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cause there is not going to be a headline that says Pan Am 103 
goes down and Justice goes home. 

And I have looked at terrorism issues from that day till now, and 
I want to remind you of something. The two Libyans who finally 
we managed to extricate from Libya for trial, according to special 
procedures that were adopted — one was acquitted; one was con- 
victed. I assume that the Subcommittee understands his conviction 
is not yet final. This is in 2011. He was convicted. He was impris- 
oned. He was given compassionate release. His appeal is still pend- 
ing. 

One of the problems with creating a new system is no one knows 
how it will turn out in the end, and before we go down that road, 
before we run the risk that 5 years from now we will have a court 
tell us the procedures were inadequate and therefore whatever 
guilty verdicts might be returned in a military commission in 
Guantanamo will b^e overturned by a Federal court, before we go 
that route, we ought to ask ourselves is that what we want to do. 
Do we want to send a message that there is something wrong with 
the judicial system that served us so well for more than 2 cen- 
turies, that showed us it can handle every single kind of case that 
comes its way? 

I just urge you to consider, when you think about where the end 
game is, that it may be all well and good to say let’s try him now, 
let’s try him in commissions, but if 5 years from now, it turns out 
all we did was for naught, people are going to say it was the wrong 
choice and it was a bad choice and we had a better choice available. 

Thank you. 

[The prepared statement of Mr. Saltzburg follows:] 

Prepared Statement of Stephen A. Saltzburg 

Chairman Sensenbrenner, Ranking Member Scott and Members of the Sub- 
committee, I thank you for inviting me to testify before you on the subject of using 
military commissions to try the 9/11 conspirators. 

REDEFINING THE QUESTION 

I begin by noting that the real question is where to try those who are alleged to 
be conspirators. At the moment the five individuals who may be charged as prin- 
cipal participants in the horrific attacks on America that occurred on September 11, 
2001 have not been prosecuted in any tribunal. They remain presumed innocent ir- 
respective of the assumptions that have been made by many as to their responsi- 
bility for the hijacking of airplanes and the killing of innocent people. 

TRY CASES IN ARTICLE III COURTS 

My position on where those charged with the worst act of mass murder on Amer- 
ican soil should be tried is clear: IN AN ARTICLE III COURT presided over by a 
judge appointed by the President and confirmed by the Senate and before a jury of 
American citizens chosen from a cross-section of the community as juries are chosen 
in the United States every working day. 

THE REASONS FOR USING ARTICLE III COURTS 

Why do I think it is important for the trial to be in an Article III court? There 
are a number of reasons, many of which have been well articulated by thoughtful 
people over the years since the 9/11 attacks: 

1. Civilian courts are capable of handling complex terrorism and espionage cases. 
Their track record is strong. Over 400 terrorism-related suspects have been success- 
fully tried in federal courts since 9/11. Only a handful of cases have been handled 
by military commissions, and the military commission process has been hampered 
by starts and stops, changes in the rules, and uncertainty about exactly how cases 
would proceed. 
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2. The life-tenure provided federal judges by the founders of this Nation is one 
of our fundamental guarantees that justice in federal courts will be impartial and 
that those who preside over criminal cases will not be beholden to the Executive. 
The independence of the federal judiciary is one of the factors that inspires con- 
fidence in the decisions rendered by federal courts. There is no comparable inde- 
pendence of military judges who preside over commissions. 

3. A civilian jury is one of the greatest democratic institutions that we have. It 
is chosen from throughout the community. It is inclusive. Men and women serve to- 
gether. People of all races and religions are called to serve together. Individuals 
with varying education, expertise and experience serve as a unit to assess the 
strength and weakness of evidence. The jurors are screened for bias, and challenges 
for cause and peremptory challenges offer protections against jurors who are partial. 
The judgment of such jurors — as, for example, those who assessed a fair punishment 
for Zacarias Moussaoui — benefits from the many different perspectives that jurors 
bring to their deliberations. Military commission members are not drawn from a 
similar cross-section of the community, are chosen by the Convening Authority who 
also brings the charges against an accused, and will never be viewed as being as 
fair and impartial as a civilian panel. 

4. There is enormous skepticism about the fairness of military commissions that 
is largely explained by the now discredited procedures originally proposed to govern 
them. Had the procedures now in place as a result of the Military Commission Act 
of 2009 (“MCA 2009”) and improvements made by the Department of Defense been 
in place from the outset, some of the concerns about commissions would have been 
eliminated. But, the process has been slow and once doubts about the fairness of 
a tribunal arise, it is difficult if not impossible to eradicate them. 

5. Many public figures have proclaimed that we ought to use military commissions 
because they provide a greater certainty of conviction. Such comments fuel the per- 
ception that the rules governing the commissions are adopted with an eye to in- 
creasing the probability of conviction and a severe sentence rather than increasing 
the likelihood of a fair and just proceeding. Our goal should be to try individuals 
charged with these acts of mass murder in a manner that convinces our people and 
those around the world who look to us for leadership in preserving and protecting 
the rule of law that we are guaranteeing a fair trial for all charged with crimes, 
even the worst crimes. Our citizens and those of other nations are most likely to 
be convinced by trials in federal courts. 

6. The individuals charged with the 9/11 murders ought not be treated as war- 
riors. We are in a fight against international terrorism. There is no mistake about 
it. But, terrorists who commit murder in the United States against innocent civil- 
ians are criminals who should be prosecuted as such. Those alleged to be responsible 
for the 9/11 attacks should be tried in civilian courts just as Timothy McVeigh was 
tried for the Oklahoma City bombing. He was proved to have been a murderer, sen- 
tenced to death, and executed. The federal court that tried him used the same proce- 
dures that govern criminal trials throughout the United States. Those procedures 
produced a fair trial and a just verdict. Those same procedures can and should be 
employed in trying those accused of the 9/11 attacks. 

7. There is a place for military commissions in the prosecution of terrorists. They 
are most defensible when employed to prosecute individuals who attack American 
military targets abroad, where witnesses and evidence may be uniquely available. 
But, they are not the forum for trying the most serious charges of intentional mur- 
der committed on American soil that may ever be brought. That forum is a federal 
district court. 

8. Some of the arguments made in favor of military commissions sound as though 
we do not trust civilian courts. The case of Ahmed Khalfan Ghailani is cited as an 
example of why we should avoid civilian courts. Although Ghailani was acquitted 
on all charges but one, his conviction on a conspiracy charge relating to the 1998 
East Africa Embassy bombings led to a life sentence without the possibility of pa- 
role. The fact that a civilian jury found the evidence insufficient on the other 
charges ought to inspire confidence that the trial was fair, the government was put 
to its proof as required by the Constitution, and there is no reason to question the 
integrity of the guilty verdict of conspiracy. 

Those that argue that the evidence deemed inadmissible against Ghailani would 
have been admissible in a military commission may be wrong. Judge Kaplan, the 
trial judge, stated in a footnote in his ruling that it was far from clear that the 
witness’s testimony would be admissible if Ghailani were being tried in a military 
commission because the MCA 2009 likely would require exclusion, but even if it did 
not the Constitution might do so even in a military commission proceeding. 

9. Although the rules of evidence that currently govern military commissions are 
more favorable to the prosecution than either the Federal Rules of Evidence applica- 
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ble in federal courts or the Military Rules of Evidence applicable in courts-martial, 
there is uncertainty as to whether the commission’s evidence rules will ultimately 
be held to satisfy the Constitution’s guarantee of due process. We can be certain 
that the Federal Rules of Evidence will pass constitutional muster and that trials 
under those rules satisfy due process. The uncertainty as to whether the commission 
rules will ultimately be upheld is genuine and reason to avoid prosecuting the 9/ 
11 cases in any forum other than an Article III court. The Supreme Court’s decision 
in Hamdan v. Rumsfeld, 548 U.S. 557 (2006), stands as a caution not to assume 
that federal courts that review commission proceedings will find that the procedure 
and evidence rules are constitutionally adequate. 

10. A trial in civilian court that results in a conviction could be appealed to a fed- 
eral circuit court. If the conviction is affirmed, the defendant could seek review in 
the United States Supreme Court. The appellate process is familiar and can be effi- 
ciently employed. Military commissions will employ an appellate process that is less 
familiar and more cumbersome. First, there is review by the Convening Authority. 
Second, there is review by the Court of Military Commission Review, a unique tri- 
bunal that was created specifically to review commission proceedings whose mem- 
bership keeps changing. Third, there is review by the United States Court of Ap- 
peals for the District of Columbia Circuit. Finally, there is potential review by the 
United States Supreme Court. There is every reason to believe that the military 
commission appellate process will be more prolonged than its civilian counterpart. 

RESPONSES TO THE ARGUMENTS AGAINST ARTICLE III COURTS 

I am not persuaded that there is any insurmountable problem with trying those 
accused of the 9/11 murders in civilian court. So let me address some of the so-called 
problems. 

1. Security for the trial will be prohibitively expensive and disruptive. 

This could be true if the trial were held in lower Manhattan and the New York 
Police Department concluded that prudence required a massive security presence 
and a substantial cordoned-off area. Although some have questioned the need for 
such security and have pointed to the fact that Ghailani was transferred to New 
York City from Guantanamo and was tried without incident, I would not second- 
guess the NYPD. There is no requirement that the trial be held in New York, how- 
ever. It could be held in the Eastern District of Virginia, where the Alexandria fed- 
eral courthouse is already relatively secure. 

The case could also be initiated in the Southern District of New York, and either 
side could move for a change of venue. The case could be tried, for example, in New 
Jersey where a federal court sits next to a detention facility and defendants may 
be moved from the facility to the court through an underground tunnel. Such a 
forum ought to cut security costs and ameliorate threat concerns considerably. 

Moreover, if there were reason to believe that a specific threat of retaliation were 
directed at the location of a trial, an Article III trial could be convened at a military 
installation in the United States where security would presumably be adequate to 
thwart any attempt at retaliation. 

There is surely good reason to question the assumption that if the trial is held 
in a military commission in Guantanamo, there will be no attempted retaliation by 
sympathizers of the defendants. After all, retaliation can be directed at any Amer- 
ican facility; it need not be directed at the courthouse where a defendant is tried. 
The World Trade Center buildings were attacked as symbols. Any terrorist who 
sought to retaliate against the United States for trying those accused of the 9/11 
attacks could choose another symbol far removed from the trial itself. So, no one 
should be choosing a military commission as a means of avoiding potential retalia- 
tion. 

2. Civilian trials put judges and jurors at risk. 

It is true that a federal judge who presides over a trial involving any individual 
associated with a criminal enterprise could be the target of retaliation. The danger 
is ever present when judges sentence a member of a group that is known to engage 
in violence. Yet, our federal judges have not hesitated to preside over these trials. 
Indeed, our judges fully understand that the rule of law would be weakened if they 
did not meet their responsibilities even at some risk. It is true security may be re- 
quired for a judge after some cases, but we have provided it in the past and should 
be prepared to provide it when necessary to enable our judges to do their jobs. 

What is true of physical locations is also true of people. One terrorist sympathizer 
could retaliate against the trial of another terrorist by retaliating against any gov- 
ernment officer. There are no rules governing retaliation. A terrorist could retaliate 
against a military commission proceeding by targeting a judge, a member of Con- 
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gress, or a civilian who had nothing to do with the proceeding. The fact is that there 
is no way to guarantee that there will be no retaliation as a result of any trial. 

As for jurors, federal courts have considerable experience impaneling anonymous 
juries and their use has been upheld by appellate courts. As a result, jurors have 
been willing to serve and have been safe from retaliation. There is no reason to be- 
lieve that anonymous juries could not be employed in the 9/11 cases or that their 
use would put jurors at risk. 

3. The prosecution has a better chance of convicting in military commissions than 
in civilian court. 

I agree that this is true, but do not see it as a reason to choose commissions. 
Quite the contrary, I see it as one of the reasons that there is so much concern and 
distrust about commissions. Evidence that would never be admitted in a federal 
trial or a court-martial can be admitted in a commission proceeding. Why? The an- 
swer is that the Executive makes the rules. That does not equate with fair and just 
proceedings in the eyes of many. It also supports the notion that when federal 
courts finally do get to review commission proceedings they may find the rules fa- 
voring the government to deny due process to a defendant, as noted above. 

Moreover, the rules that govern military commissions exclude some of the evi- 
dence would have been admissible under earlier sets of rules. Opponents of using 
the traditional criminal justice system claim that involuntary/coerced self-incrimi- 
nating statements obtained from defendants would be inadmissible in our tradi- 
tional criminal justice system, but would be admissible in the military commissions. 
However, Congress limited the admissibility of such statements in the MCA 2009 
providing that: “No statement obtained by the use of torture or by cruel, inhuman, 
or degrading treatment (as defined by section 1003 of the Detainee Treatment Act 
of 2005 (42 U.S.C. 2000dd)), whether or not under color of law, shall be admissible 
in a military commission under this chapter, except against a person accused of tor- 
ture or such treatment as evidence that the statement was made.” 

It is true that exceptions exist: “A statement of the accused may be admitted in 
evidence in a military commission under this chapter only if the military judge 
finds — “(1) that the totality of the circumstances renders the statement reliable and 
possessing sufficient probative value; and “(2) that — “(A) the statement was made 
incident to lawful conduct during military operations at the point of capture or dur- 
ing closely related active combat engagement, and the interests of justice would best 
be served by admission of the statement into evidence; or “(B) the statement was 
voluntarily given.” Exactly what fits under (2)(A) is unclear. But (2)(B) seems to in- 
dicate that a coerced confession that would be inadmissible in federal court is equal- 
ly inadmissible in commission proceedings. 

4. Civilian trials can turn into a circus and provide a forum for defendants to in- 
sult and demean the memory of the victims of 9/11. 

Civilian trials are among the most formal, controlled proceedings that govern- 
ments experience because they are controlled by federal judges who have power to 
assure that litigants, lawyers and observers behave or are removed from the court- 
room if they do not behave. 

It is true that a defendant who takes the witness stand or who makes a statement 
during sentencing has the opportunity to say things that are insulting, demeaning, 
or even threatening. But, this is equally true in civilian trials and in military com- 
missions. More importantly, the defendant does not get the last word. After Zacarias 
Moussaoui spoke to the court at sentencing, Judge Brinkema had the last word and 
informed him that he would have 23 hours a day in solitary confinement to con- 
template the crimes he committed. She spoke the last words, and they represented 
the response of a nation. She was not the only federal judge to speak such words. 
Judge Coughenour of the Western District of Washington has noted the power of 
words when federal judges let convicted terrorists know that they are nothing more 
than mere criminals. 

5. There are speedy trial concerns with proceeding in federal court after so much 
delay. 

There are two responses to this concern. Judge Kaplan addressed the speedy trial 
issue in the Ghailani trial: “Although the delay of this proceeding was long and en- 
tirely the product of decisions for which the executive branch of our government is 
responsible, the decisions that caused the delay were not made for the purpose of 
gaining any advantage over Ghailani in the prosecution of this indictment. Two 
years of the delay served compelling interests of national security. None of the five 
year delay of this prosecution subjected Ghailani to a single day of incarceration 
that he would not otherwise have suffered. He would have been detained for that 
entire period as an enemy combatant regardless of the pendency of this indictment. 
None of that delay prejudiced any interests protected by the Speedy Trial Clause 
in any significant degree. In these specific circumstances, Ghailani’s right to a 
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speedy trial has not been infringed.” The same analysis ought to apply to 9/11 de- 
fendants. 

But, if there is a speedy trial problem, there is no assurance that it would not 
be just as much of a problem in a commission proceeding. As I have noted, no one 
is sure what aspects of constitutional law ultimately will be held binding in commis- 
sion proceedings. If it is unfair to try a defendant in a civilian court because of 
undue delay, it may be equally unfair to try that defendant in a military commis- 
sion. 

6. Classified information can be better handled in military commissions. 

I disagree with this argument on the basis of substantial personal experience with 
classified information in federal criminal cases. During the Iran-Contra prosecutions 
by Independent Counsel Lawrence Walsh, I handled the classified information 
issues for the Department of Justice in the prosecution of Lt. Col. Oliver North. As 
a result, I became extremely familiar with the Classified Information Procedures 
Act. Dealing with classified information in a federal trial under the Act poses the 
same problems as dealing with classified privileged information in a court-martial 
under Military Rule of Evidence 505. Federal courts are as capable as military com- 
missions of preparing “substitutes” for classified information that protect a defend- 
ant’s right to confront the evidence against him and to offer relevant evidence in 
support of a defense. The process contemplated by Mil. Comm. R. Evid. 505 is simi- 
lar to that which would occur in a federal court. Federal courts have demonstrated 
that they can protect confidential and classified information while moving federal 
criminal trials to a successful conclusion. 

CONCLUSION 

For the reasons stated above, I strongly believe that justice is best served by try- 
ing those accused of the 9/11 attacks in an Article III court. 


Mr. Sensenbrenner. Thank you, Professor Saltzburg. 

The Chair will now recognize Members under the 5-minute rule 
to ask questions, alternating by side in the approximate order in 
which they appeared. And the Chair will defer his questions to the 
end and starts out by recognizing the gentleman from California, 
Mr. Lungren. 

Mr. Lungren. Thank you very much, Mr. Chairman. First of all, 
I apologize for leading the applause after Mr. Beamer’s testimony, 
but it was in my experience here one of the finest pieces of testi- 
mony that I have heard and apropos of everything that this hear- 
ing is about. 

Mr. Saltzburg, you said that the Federal court system, presum- 
ably the Article III courts have been able to handle every case that 
has come its way. So you disagree with Judge Mukasey, former At- 
torney General who presided over the case involving the first at- 
tempt to take down the towers, when he said in retrospect it was 
not the right thing to do because it did reveal information that was 
helpful to our enemies. 

Mr. Saltzburg. I do disagree with him. I think it was the right 
thing to do. I would point out to you that some of the information 
that was revealed as a result of that trial was revealed because the 
prosecutor who prosecuted the case chose not to seek a protective 
order. Had he sought it — and he said to this day in retrospect he 
would have. And the list of co-conspirators, for example, that was 
referred to by Ms. Hessler is a list that was never protected. No 
one sought to 

Mr. Lungren. So you do disagree with Judge Mukasey who pre- 
sided over that trial and has been involved in the prosecution of 
terrorist cases. 
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Secondly, is there something wrong with someone pleading 
guilty? 

Mr. Saltzburg. Nothing wrong with someone pleading guilty. 

Mr. Lungren. If we had accepted the guilty plea of I^alid 
Sheikh Mohammed, wouldn’t that have brought justice more quick- 
ly than we are talking about now, which is one of your major com- 
plaints? 

Mr. Saltzburg. Not if you think the death penalty is an appro- 
priate penalty. 

Mr. Lungren. Oh. You can’t plead guilty and then receive the 
death penalty? 

Mr. Saltzburg. Not in a commission. You can in Federal court. 

Mr. Lungren. I see. So one of your problems is you want him 
to get the death penalty and therefore we shouldn’t have accepted 
that? 

Mr. Saltzburg. I don’t like the death penalty, but in the case 
of these five alleged co-conspirators, the death penalty is on the 
table, and if ever there was a case in which it would be appro- 
priate, this is it. 

Mr. Lungren. Well, do you support the current Attorney Gen- 
eral’s complaint about the military commissions where his state- 
ment suggests that the quality of justice obtained there will not ap- 
parently be the same quality as obtained in an Article III court? 

Mr. Saltzburg. I don’t know that I would phrase it the same 
way. I think he meant to say — I think the intent was to say that 
the procedures that have been tried, true, and tested in an Article 
III court are different, and they haven’t been tried, true, and tested 
and may not withstand scrutiny. 

Mr. Lungren. You don’t have any question about the legal au- 
thority for military commissions themselves, do you? 

Mr. Saltzburg. I do not. 

Mr. Lungren. So that in fact military commissions, appro- 
priately established, are constitutional just as Article III courts are 
constitutional since both of them receive their power from the Con- 
stitution. Correct? 

Mr. Saltzburg. Appropriately constituted, no doubt that they 
are constitutional. 

Mr. Lungren. Mr. Stimson, you have indicated that Article III 
courts are not appropriate under certain circumstances when we 
are dealing with enemy combatants. I use the old term “unlawful 
enemy combatants.” It seems to me that seems to be appropriate, 
but I know we have some new nomenclature. But I think you know 
what I am talking about. 

One of the points you made is that it seems rather strange that 
we would grant greater protections to those who do not follow what 
are understood to be the conventions of warfare than we do those 
who do. Isn’t that sort of a missing argument that we have in this 
debate many, many different times, that part of the reason that 
you establish certain procedures is based on the fact that you as- 
sume that people are going to follow the known civil or at least the 
conventions of warfare? 

Mr. Stimson. They are, sir. 
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Mr. Lungren. Isn’t that a perverse incentive that we are estab- 
lishing if we somehow say they should get Article III courts as a 
matter of course? 

Mr. Stimson. It is important as a matter of policy to he con- 
sistent and send the message that the Geneva Conventions were 
put in place for in the first place, and that is follow the rules, carry 
your arms openly, he a privileged belligerent, and get accorded the 
status, the legal status, of prisoner of war, which means you can’t 
be tried. You have combatant immunity. But if you fall outside of 
those rules, then you lose immunity and you can be tried for war 
crimes. My point is simply that by giving them a trial in an Article 
III court, we are upending the very purpose of the Geneva Conven- 
tions in the first place. 

And if I could, Mr. Chairman, address the death penalty question 
at least now or at some other point 

Mr. Sensenbrenner. Maybe some other point. 

Mr. Stimson. Thank you. 

Mr. Sensenbrenner. The gentleman’s time has expired. 

The gentleman from Virginia, Mr. Scott? 

Mr. Scott. Thank you, Mr. Chairman. 

Professor Saltzburg, can you relate the appellate process if you 
wanted to appeal a conviction in criminal court or appeal a convic- 
tion in the military commission, what process they would go 
through? 

Mr. Saltzburg. Sure. A person tried in an Article III district 
court, if convicted, would have a right of appeal to one of the courts 
of appeal throughout the country, the 11 numbered courts and the 
D.C. Circuit, and then a right to petition for review in the United 
States Supreme Court. 

A person tried in a commission would first get review by the con- 
vening authority. Second, there is a special tribunal that is set up 
to — an ad hoc tribunal that is set up to review convictions. After 
that, there is review in the United States Court of Appeals for the 
District of Columbia. And if a conviction were to be upheld after 
that, there is potential review in the United States Supreme Court. 

Mr. Scott. Which seems quicker? 

Mr. Saltzburg. Well, I think there is no doubt that a Federal 
district court trial with one appeal as a right is less cumbersome 
than the appellate rights provided in the military commission proc- 
ess. 

Mr. Scott. And what about predictability? 

Mr. Saltzburg. Well, you have heard me on this. We know what 
to expect from Article III courts. We don’t know how Article III 
courts will respond to military commission procedures. 

Mr. Scott. Is there a limit on the charges that can be brought 
in a military commission as opposed to charges that can be brought 
in Federal court? 

Mr. Saltzburg. Yes. Commissions are there to try war crimes, 
and Article III courts can hear virtually any criminal charge that 
falls under Federal law. 

Mr. Scott. And if you have a terrorist attack, is it necessarily 
a war crime that may not be found to be a war crime subject to 
a military commission? 
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Mr. Saltzburg. Whether or not every attack — “attack” is the 
wrong word. Whether every crime committed by someone who is 
not an American against Americans is a terrorist act I think the 
answer is no. I mean, we have heard the rhetoric here is that we 
are at war with al Qaeda, we are at war with KSM. I think the 
truth of the matter is that the greatest victory KSM will have is 
to be treated as a warrior. The last thing that he and his co-con- 
spirators want is to be treated as a common criminal. 

Mr. Scott. Is the question of whether it is a war crime or a reg- 
ular crime an appealable issue? 

Mr. Saltzburg. It will be. I think this tribunal knows that four 
Justices on the Supreme Court have cast doubt on whether con- 
spiracy is a crime that can be prosecuted in a military commission. 

Mr. Scott. In terms of those who will be conducting the crime, 
can you say a word about the experience that those who will be 
conducting a military commission have in conducting these trials, 
particularly as it relates to admissibility of evidence and handling 
classified material? 

Mr. Saltzburg. Let me say that I think that the military law- 
yers who have been assigned to be prosecutors — I have worked 
with some of them. I think they are excellent lawyers, as are the 
defense lawyers. They are doing their best. 

I think Mr. Stimson is correct when he says they don’t have the 
same experience as lawyers in the Department of Justice, particu- 
larly when it comes to handling sensitive information and using 
statutes like the Classified Information Procedures Act. There will 
be a learning curve and it would be improved, I would say, if DOD 
lawyers were detailed to work with them. 

Mr. Scott. In terms of classified materials, can the same mis- 
takes be made in a military commission, letting too much evidence 
out in the public that there have been complaints about in Federal 
court? 

Mr. Saltzburg. Absolutely. The basic procedures under the Clas- 
sified Information Procedures Act in civilian court, under Military 
Rule of Evidence 505 in a court martial, and Military Commission 
Rule 505 in commissions — the rules are basically the same. The 
judge is supposed to take classified information and try to fashion 
substitutes for nonclassified information. Can there be a mistake? 
Absolutely. 

Mr. Scott. A lot has been said about the possibility of retaliation 
if you have a Federal court. What is the importance of fairness and 
the indicia of fairness that would occur in a Federal court that may 
increase or decrease the possibility of retaliation of those involved 
in the trial? 

Mr. Saltzburg. The concern about a trial in New York was that 
al Qaeda sympathizers might retaliate because there was a trial. 
And the truth of the matter is anybody who sympathizes with KSM 
and the other defendants can retaliate anywhere they want against 
the United States, anywhere they would try to. There is no rule 
that says you only can retaliate against the city that is trying your 
case. 

Mr. Scott. Mr. Chairman, before you drop the gavel, I just want 
to point out that complaints have been made about Ahmed 
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Ghailani who was tried in Federal court. He was given a life sen- 
tence at the end of the trial without the possibility of parole. 

Mr. Sensenbrenner. The gentleman’s time has expired. 

The gentleman from South Carolina, Mr. Gowdy? 

Mr. Gowdy. Thank you, Mr. Chairman. 

Professor Saltzhurg, when Osama hin Laden is captured, do you 
advocate his trial in civilian court or a military commission? 

Mr. Saltzburg. In a civilian court where he has already heen in- 
dicted. 

Mr. Gowdy. You advocate that Osama bin Laden be given a Fed- 
eral public defender with discovery rights and tried in civilian 
court. 

Mr. Saltzburg. Yes, I do. 

Mr. Gowdy. I don’t understand. Professor, your argument about 
this likelihood of conviction, that because military tribunals are 
more likely to convict than U.S. district courts, that we should not 
pick military tribunals because you will agree with me that the 
chances of a conviction are higher in Federal court than in State 
court. Right? 

Mr. Saltzburg. No, I don’t agree with that. 

Mr. Gowdy. Of course, they are. There is more than a 90 percent 
conviction rate in U.S. district court. More than 90 percent. 

Mr. Saltzburg. The guilty plea rate is 96 

Mr. Gowdy. I am talking about the conviction rate at trial. You 
disagree that you are more likely to be convicted at trial in U.S. 
district court than in State court. 

Mr. Saltzburg. I think the conviction rates are pretty com- 
parable. It depends on what State, but are pretty comparable. Fed- 
eral and State. 

Mr. Gowdy. Virginia. 

Mr. Saltzburg. The Virginia conviction rate is as high in State 
court as it in Federal court. 

Mr. Gowdy. Professor, given his confession which, as I have read 
it, it speaks to every element of the offense, what defense would 
you advocate on behalf of KSM and how would his defenses be ad- 
versely impacted by a military trial as opposed to a civilian trial? 

Mr. Saltzburg. I expect KSM to plead guilty. I expect that if he 
were tried in the Federal court, he would plead guilty because he 
has tried to plead guilty, and he has tried to plead guilty in a 
forum that permits the death penalty to be 

Mr. Gowdy. So he won’t lose any significant rights if he is tried 
by a military tribunal and not tried in civilian court. 

Mr. Saltzburg. Well, the one thing that would be different is in 
an Article III court, we would have the Federal judge using the 
same care to make sure that that guilty plea was not influenced 
in any way by improper conduct 

Mr. Gowdy. That is a 15-minute colloquy between the defendant 
and the judge. Right? That can be done in military court. Right? 

Mr. Saltzburg. The colloquy will probably be slightly longer 
given the detention and the circumstances of the detention to as- 
sure that this is a knowing, voluntary, and intelligent plea. 

Mr. Gowdy. Military tribunals — you don’t get 12 jurors. Right? 
Like you do in civilian court. 
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Mr. Saltzburg. Military tribunal — ^you have a right, if the death 
penalty is being sought, to 12 jurors unless 12 

Mr. Gowdy. Well, let’s speak about the death penalty because 
you said in your testimony that one of the benefits of a civilian jury 
is that it is inclusive, period. But it is not inclusive because if you 
don’t believe in the death penalty, you can’t serve on a Federal 
death penalty jury. Correct? 

Mr. Saltzburg. If you are absolutely opposed to the death 

Mr. Gowdy. Not absolutely. If you just can’t give it. If you cannot 
give the death penalty, you can’t serve. Right? 

Mr. Saltzburg. If you absolutely can’t give it. If you have res- 
ervations, you can serve. 

Mr. Gowdy. Well, reservations that substantially impair your 
ability to give it. 

Mr. Saltzburg. Fair enough. 

Mr. Gowdy. I mean, that is the Wainwright language. Right? 

Mr. Saltzburg. Right. 

Mr. Gowdy. So there is no constitutional requirement of 12 ju- 
rors. Right? 

Mr. Saltzburg. Excuse me? 

Mr. Gowdy. There is no constitutional requirement of 12 jurors. 

Mr. Saltzburg. No. The Supreme Court has held that a min- 
imum of 6 is required. 

Mr. Gowdy. There is no constitutional right of unanimity in ju- 
rors, is there? 

Mr. Saltzburg. Yes, actually there is in Federal court. 

Mr. Gowdy. Where? 

Mr. Saltzburg. The Supreme Court, Johnson v. Apodaca. 

Mr. Gowdy. I said constitutional. I didn’t say Supreme Court. I 
said in the Constitution does it say that we require unanimity of 
jurors? 

Mr. Saltzburg. The Constitution doesn’t say anything about 
unanimity. It doesn’t say anything about numbers of jurors either. 

Mr. Gowdy. Right. It doesn’t have to be 12. It doesn’t have to be 
unanimous. 

Mr. Saltzburg. If you are asking me what it says in the Con- 
stitution — 

Mr. Gowdy. That is what I am asking. 

Mr. Saltzburg. The Constitution, as I think I just said, says 
nothing about unanimity or the number of jurors. 

Mr. Gowdy. Are there better remedies in U.S. district court than 
in military tribunals for technical Miranda violations? 

Mr. Saltzburg. Are there better remedies in Federal district 
court? 

Mr. Gowdy. Right. I mean, you have the exclusionary rule in 
U.S. district court. Right? 

Mr. Saltzburg. Yes, you do. 

Mr. Gowdy. Which means it doesn’t come in. 

Mr. Saltzburg. Correct. 

Mr. Gowdy. Is that also true in military tribunals? 

Mr. Saltzburg. No. Miranda will not have the same applicability 
in military tribunals. 

Mr. Gowdy. All right. 
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You also testified — or your writing — our citizens and those of 
other nations are more likely to he convinced by trials in Federal 
courts. Our citizens and those of other nations. 

How many terrorists have been tried in civilian court in the 
United States? 

Mr. Saltzburg. More than 400. 

Mr. Gowdy. And you think those other nations are convinced? 
Are you satisfied that the other nations are now overwhelmed with 
our sense of fairness and they respect us at such a high degree that 
nothing bad is going to happen to us if we try these people in mili- 
tary tribunals? 

Mr. Saltzburg. What I am convinced about is that the United 
States’ system of justice is generally regarded as one of the fairest 
in the world, and that is largely because of the image of Federal 
courts. 

Mr. Sensenbrenner. The gentleman’s time has expired. 

The gentleman from Michigan, Mr. Conyers. 

Mr. Conyers. Thank you. Chairman Sensenbrenner. 

Mr. Saltzburg, Professor Saltzburg, is it true that the military 
commission established under the Bush administration was flawed 
and needed improvement with the 2009 Military Commissions Act? 

Mr. Saltzburg. I believe so. 

Mr. Conyers. Do you happen to recall in what respects it was 
deficient? 

Mr. Saltzburg. Well, the Military Commissions Act of 2009 
tightened the rules of evidence, made it clearer as to whether state- 
ments that were obtained through inhumane, cruel treatment could 
be admitted, under what circumstances a statement that was ob- 
tained shortly after somebody was detained on the battlefield could 
be admitted, and made clear that voluntary confessions could be 
admitted. 

Mr. Conyers. And you have already mentioned the fact we don’t 
know what the Federal courts are going to do with military com- 
missions even after they are used and the appeals that will come 
forward afterwards. 

Mr. Saltzburg. That’s true. Under the Military Commissions 
Act of 2009, we have a combination. We have military commissions 
which will — initially convictions will be reviewed by this special tri- 
bunal, and then the conviction, if affirmed, will end up being re- 
viewed by the District of Columbia Court of Appeals and maybe by 
the Supreme Court. And they will have the opportunity to consider 
constitutional challenges to any of the procedures that were used 
in the commissions. 

Mr. Conyers. Attorney Stimson, are you in agreement with that? 

Mr. Stimson. There is no doubt, Mr. Conyers, that there will be 
challenges to any convictions that occur under the military commis- 
sions. That is correct. 

Mr. Conyers. And do you too feel that the Military Commissions 
Act of 2009 corrected certain flaws that were in existence before 
then? 

Mr. Stimson. I think the reforms were helpful and necessary, sir. 

Mr. Conyers. You are probably aware of the fact that under the 
Bush administration, there were six cases completed by way of plea 
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bargains. I am sorry. Six cases and three were completed by plea 
bargains. Military commissions. 

Mr. Stimson. There have been six, Mr. Conyers. Two of the pleas 
actually occurred during the Obama administration. Mr. Cotter, 
who was a Canadian, and A1 Qosi — actually I think three because 
Noor Uthman just pled too. That is correct. But the only actual 
trial, Mr. Conyers, was Salim Hamdan who was Osama bin 
Laden’s driver and arms trafficker, and that was an actual trial in 
front of members to conclusion. 

Mr. Conyers. And he has been released. 

Mr. Stimson. Yes. He was repatriated back to his home country, 
sir. 

Mr. Conyers. Well, in view of that skimpy record of military 
commission activities, why do you think that there is such a great 
support for military commissions? 

Mr. Stimson. I think two reasons, sir. One, Mr. Conyers, is that 
in wartime, war criminals have traditionally and always should 
have war crimes tribunals. 

Secondly, the goal should not be swiftness. Justice isn’t swift. It 
should be fairness. And military officers who serve as members and 
the convening authority who is a uniformed military officer, actu- 
ally retired JAG, understand better than civilians the context of 
war and what fairness is. And so if we judge the outcome based 
on the length of sentence, I think we are looking at it the wrong 
way. It is whether it is fair, and uniformed officers will render fair 
decisions. 

Mr. Sensenbrenner. The gentleman’s time has expired. 

The gentleman from Texas, Mr. Poe? 

Mr. Poe. Thank you, Mr. Chairman. 

I have a question for each of you. It is the same question. Is the 
United States at war? Mr. Saltzburg, is the United States at war? 

Mr. Saltzburg. We are certainly at war in Afghanistan. We are 
certainly at war in Iraq. And we certainly have military forces 
being deployed in Libya. 

Mr. Poe. Ms. Hessler? 

Mr. Saltzburg. But if you are 

Mr. Poe. Excuse me. I reclaim my time. 

Ms. Hessler? 

Ms. Hessler. Yes, we are at war. 

Mr. Poe. Mr. Stimson? 

Mr. Stimson. Yes, Mr. Poe. 

Mr. Poe. And Mr. Beamer? 

Mr. Beamer. Yes. 

Mr. Poe. Since the Military Commissions Act of 2009, I have a 
concern that if — traditionally the Supreme Court says that if we 
give constitutional rights to a group, then we give it to the entire 
group, not just selected portions of that group. Therefore, if we try 
some jihadist terrorists under the Commissions Act in Federal 
court and try others in military tribunals under the commission, is 
there a constitutional due process problem with trying some over 
here and some over here? Mr. Stimson? 

Mr. Stimson. I am not sure the answer is yes. I think that is 
where you would like me to go. 

Mr. Poe. No. I just wonder what you think. 
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Mr. Stimson. I am not sure the answer is yes. In fact, I think 
the answer is probably no. The executive has the ultimate decision 
in terms of the forum selection, and I don’t think it would present 
an equal protection claim. 

Mr. Poe. Ms. Hessler, what do you think? 

Ms. Hessler. I am not sure if it would present an equal protec- 
tion claim, but I would say that it is certainly counterproductive in 
that it looks a lot like forum shopping and we shouldn’t really be 
dividing the detainees into two separate groups and, depending on 
what evidence we have, choosing a forum. That certainly looks 
quite unprincipled and against American principles. 

Mr. Poe. So you would say let’s pick a horse and ride it and try 
them all in one place or the other. 

Ms. Hessler. I would say that since military commissions are 
fair — the President has said they are fair — this body enacted it by 
a bipartisan majority — I would say all enemy combatants should be 
tried there alike and they should all be treated equally. 

Mr. Poe. Mr. Beamer, I want to follow up on some comments 
that you made. We have talked a lot today about the accused de- 
fendants, terrorists. I think the same system that has been created 
to try terrorists should also protect the rights of victims of crime, 
such as your son and the others that were murdered on 9/11. Do 
you think that, just from your position, the importance of looking 
out and protecting the rights of victims, while we are certainly pro- 
tecting the rights of these accused, would be better suited in a mili- 
tary tribunal or before a Federal court? 

Mr. Beamer. There is a long history of us using military commis- 
sions that we have heard. 

The arguments about classified information, information gath- 
ering — the first time I heard the Attorney General discuss his posi- 
tion as the right way forward to have the trials in New York was 
I attended the Senate Judiciary Committee hearing back in No- 
vember of 2009. And just the idea of enemy combatants being given 
rights, Miranda rights, lawyer up on the battlefield, not being able 
to collect intelligence — that is wrongheaded, completely wrong- 
headed. 

And so many times during that testimony on that day, I heard 
the Attorney General answer to some difficult questions “I don’t 
know.” That gave me no feeling of confidence that he knew about 
the proper way forward. 

I am very concerned about victims rights. I am certainly con- 
cerned that the enemy combatants receive a fair trial, but I am not 
at all interested in conferring upon these people the rights of the 
American citizenry. Not at all. 

Mr. Poe. And one last question. Mr. Stimson, you talked about 
fairness. You know “fair” means different things to different people. 
Some people say fair is where you take your chickens or something, 
like that. But I want to ask you does our sense of fairness in the 
justice system also include the right to a speedy resolution. If we 
wait 10 years in any criminal case, whether it is in a military court 
or a Federal court, doesn’t that seem to be unfair to all concerned? 

Mr. Stimson. It absolutely does, Mr. Poe, and not only does the 
defendant have a speedy trial right, but the victims — the victims 
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rights movement is sort of late in coming — deserve justice, and that 
means moving things along. 

Mr. Poe. Thank you, Mr. Chairman. 

Mr. Sensenbrenner. The gentleman’s time has expired. 

The gentleman from Puerto Rico, Mr. Pierluisi? 

Mr. Pierluisi. Thank you, Mr. Chairman. 

I thank all the witnesses for appearing today, and I have to say 
that I am particularly pleased to see Professor Saltzhurg. I am a 
graduate of George Washington University Law School. So wel- 
come. 

I am troubled and I hear some inconsistent messages here. 

First thing, I have to relate to what you have been going 
through, Mr. Beamer. These are the most horrendous and atrocious 
crimes we could be talking about, and for you to be still waiting 
for justice, as you said, that really moves me. I know it hurts. You 
feel frustrated and probably angered by it, and I relate to it. 

Having said this, it is kind of inconsistent I say because then I 
hear Professor Saltzhurg say that the problem he sees with this 
military commission is that it is going to take forever. It is going 
to take a lot longer than dealing in Federal courts. And that is 
troubling. It makes no sense. 

Now, I don’t want to leave this in generalities. So the first thing 
I am going to ask Professor Saltzhurg is what troubles you the 
most in terms of the procedures that these military commissions 
will be following. And I am looking at the District of Columbia Cir- 
cuit Court of Appeals eventually reviewing these procedures, as you 
kind of said. So what troubles you the most when you compare Ar- 
ticle III courts’ procedures with these military commissions proce- 
dures? 

Mr. Saltzburg. I think there are two things, and I actually 
think that Mr. Stimson may have mentioned them accurately. The 
unknowns here are whether or not a Federal court will say there 
is the same kind of right of confrontation in a military commission, 
at least one that is in Guantanamo, as there is in an Article III 
court. It is very clear that evidence that would never be admissible 
in an Article III court because it is testimonial hearsay and hasn’t 
been cross examined would be admissible in a military commission, 
provided a judge makes certain findings about reliability, and 
whether that will be upheld is something that we don’t know. 

The other question — I think it is related — is whether or not the 
looser standard for the admissibility of confessions, whether or not 
that will be deemed valid. 

I think those are two of the main differences. 

There are other similarities that I think — I want to be clear. The 
Military Commissions Act of 2009, in my judgment, really did im- 
prove the commission process. There is no doubt about it, and I 
don’t mean to say that I know the answer to the question of what 
a Federal court will do. I just know there are big questions there. 

Mr. Pierluisi. Another thing that troubles me is when you all 
pretty much say that we are at war, and some of you I seem to un- 
derstand or read you as saying there is a war against terrorism 
going on. And I suspect, I would assume, it is not going to end any- 
time soon. Now, who is going to be tried in these military commis- 
sions? Anybody alleged to be a terrorist? Is that what we are talk- 
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ing about, that anybody who is alleged — and I am addressing Mr. 
Stimson now. I want to hear from you on this. Are you saying then 
that we have like two separate sets of systems of justice here? One 
for pretty much everybody and then one for anybody who is sus- 
pected to be a terrorist. Is that what we are doing here? 

Mr. Stimson. Sir, as a legal matter, this Congress has defined, 
through the Military Commissions Act of 2009, those who are eligi- 
ble for military commissions. It is a small subset of terrorists at 
large. They tend to almost all be in Guantanamo. At least that is 
the way this Administration and the previous have looked at it. 
And as Professor Saltzburg alluded, the reforms in 2009 that this 
Congress passed give the military judge the solemn duty to deter- 
mine as a matter of law whether the person is an unprivileged 
enemy belligerent. And so it is several steps in the process. But, 
no, it is not a broad set of people. 

Mr. PIERLUISI. Thank you. 

Mr. Sensenbrenner. The gentleman’s time has expired. 

The gentlewoman from Florida, Ms. Adams? 

Ms. Adams. Thank you, Mr. Chairman. 

Mr. Saltzburg, in your testimony you stated there is a place for 
military commissions in the prosecution of terrorists. They are 
most defensible when employed to prosecute individuals who attack 
American military targets abroad where witnesses and evidence 
may be uniquely available, but they are not the forum for trying 
the most serious charges of intentional murder committed on 
American soil that may ever be brought. The forum is a Federal 
court in your decision. In your statement, you say it is a Federal 
district court. 

But using this, doesn’t this mean that a terrorist can select his 
eventual prosecution venue should he or she be caught by choice 
of the target and where that target is attacked? 

Mr. Saltzburg. I believe that the choice is always made by our 
executive. 

Ms. Adams. But given your words, you said “abroad.” Did you 
not? 

Mr. Saltzburg. Yes. 

Ms. Adams. Okay. So that would mean if they attacked here, 
such as what happened on 9/11, that that would be different in 
your eyes. Yes or no? I have got a short time and I want to get 
through my questions. 

Mr. Saltzburg. I believe yes, that there is a difference. 

Ms. Adams. And you believe that Article III courts provide great- 
er protections for the accused? 

Mr. Saltzburg. I do. 

Ms. Adams. Does this not reward terrorists for striking civilians 
in our homeland under your first premise? 

Mr. Saltzburg. I don’t believe that giving people fair trials is a 
reward to anybody. 

Ms. Adams. But they could select their venue by their target se- 
lection. Correct? By your own words. 

Mr. Saltzburg. Yes. If I were given the choice in making a rec- 
ommendation to the Attorney General, I would choose commissions 
sometimes and Article III courts on other occasions. 
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Ms. Adams. And you said something about the death penalty and 
if you were to do it in the Article III courts, it would be faster and 
less drawn out. Can you tell me what the average time someone 
is on death row, whether it is State, Federal courts awaiting their 
appeal process? What is the average time that they sit there wait- 
ing throughout all their appeals? 

Mr. Saltzburg. The average time in State court is many, many 
years. 

Ms. Adams. Federal court? 

Mr. Saltzburg. Well, it depends on the cases. The Timothy 
McVeigh case, for example, was a situation in which he was tried 
in Federal court for mass murder. He was convicted in a Federal 
court and he was executed in a relatively short period of time. 

Ms. Adams. Why was he executed? Didn’t he waive some of his 
appeal processes? 

Mr. Saltzburg. He did. 

Ms. Adams. So it was his decision to waive those processes, but 
if he had not, he probably still would be with us today, wouldn’t 
he? 

Mr. Saltzburg. Well, I can’t answer that. I don’t know. 

Ms. Adams. Now, you mentioned the tribunal process, the mili- 
tary commission, and then you mentioned the Libyan terrorists. 
And I am curious because when we did our check, it looked like 
Britain and the U.S. — Britain got this Libyan terrorist, and then 
he was tried in a Scottish military courtroom and the Netherlands. 
And you are equating that to what is going on in our military com- 
missions. Correct? 

Mr. Saltzburg. I didn’t equate it. 

Ms. Adams. Well, you said that the length of the appeal and it 
is still ongoing today. Didn’t you say it was the length of the appeal 
and it was still going on today and had something to do with the 
commission? 

Mr. Saltzburg. The appellate process has not ended in that case 
yet. 

Ms. Adams. Correct. And so, therefore, it equates because it was 
a military commission even though it wasn’t within our court sys- 
tem or a military commission. 

Mr. Saltzburg. The point I was making was simple. It was 
when you adopt new procedures that you haven’t used and they are 
not tested 

Ms. Adams. But that was in another country, was it not? 

Mr. Saltzburg. Involving several other countries. 

Ms. Adams. There you go. That is what I wanted to know. 

Mr. Stimson, have you seen the court facility in Guantanamo 
Bay? 

Mr. Stimson. I have not only seen it, Ms. Adams, I headed the 
working group that put it together. 

Ms. Adams. I just came back from there and it is a very uniquely 
designed, well designed in my eyes, courtroom, and I think it is one 
that will serve our country well and give the defendants, the de- 
tainees, a very fair trial. 

I have a short period of time. I am going to stop my questions. 
I may submit some more. 
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But, Mr. Beamer, I for one am sorry for your loss, and I for one 
want to see you and the other families and other victims’ families 
have the ability to have some sort of closure. It will never be clo- 
sure. I understand that having lost someone myself. But you do de- 
serve that type of closure, and we as the American people need to 
make sure they are brought to trial. 

Thank you. 

Mr. Sensenbrenner. The gentlewoman’s time has expired. 

The gentleman from Illinois, Mr. Quigley. 

Mr. Quigley. Thank you, Mr. Chairman. 

Again, Mr. Beamer, my regards as well. I don’t think anyone can 
argue that the delay is inexcusable. This is over, obviously, several 
Administrations. 

But let me say this to the whole panel as someone who has done 
200 trials as well. I do think at least someone needs to talk about 
Miranda in terms of its effectiveness in getting information. I can’t 
necessarily put my finger on it, but Mr. Saltzburg, perhaps you 
could start by helping me here. 

If someone who is charged with something is mirandized, I think 
there is a lot of evidence that this moves them toward a more coop- 
erative entity, a person, to work with. The Christmas Day bomb- 
er — and I will pronounce many of these names wrong — Allah Hus- 
sein Kirkto, John Walker Lindh, Mohammed Junaid Babar, David 
Headley, Eddis — I am not going to pronounce his name right. The 
alleged associate taken into custody in — he waived his Miranda 
rights and provided detailed information to the FBI about terrorist- 
related activities about himself and others in the U.S. and Paki- 
stan. There are literally dozens here who were mirandized and 
were later extraordinarily cooperative. The justice system is an ex- 
traordinary source of information, and I would like to think that 
some of this has to do with people feeling that they are going to 
be treated at least with some quantum measure of fairness and 
their ability to cooperate and provide information to — it seems to 
be theme here — prevent future acts. 

So I would like, Mr. Saltzburg, if you could respond, and then go 
back to the panel. 

Mr. Saltzburg. Let me be very quick so others can respond. 
Three points in response. 

Number one, no one believes that when a soldier captures some- 
one on the battlefield, they should mirandize them. 

Mr. Quigley. Right. 

Mr. Saltzburg. There is no rule like that. 

Number two, the FBI in October of 2010 adopted a policy which 
is when you arrest someone and there is a national security issue 
on the table, that you may delay Miranda warnings in order to pro- 
tect national security and then worry about the evidence you might 
need in a criminal case. 

And number three, the FBI is really good at using Miranda as 
a tool to get people to cooperate, to get confessions. All you got to 
do is look at some of the nonclassified information that has been 
released about people who the FBI has persuaded to cooperate and 
provide enormous amounts of information. They are very good at 
it. 
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Mr. Quigley. And, Ms. Hessler, I understand your point about 
intuitively it sort of seems that if you tell somebody they have a 
right to remain silent, but it does seem to be with good prosecutors 
at the local level. Federal level, and levels dealing with terrorists — 
it seems to have been a pretty darned effective tool to get people 
to cooperate to help prevent — to seek out other terrorists and to 
help prevent other future acts. 

Ms. Hessler. Well, I believe that there are a certain percent 
that do waive their rights. I believe it is 30 percent who choose to 
exercise their rights. So it is certainly taking a risk. 

Mr. Quigley. But also others who were mirandized have cooper- 
ated and given us valuable information. 

Ms. Hessler. And I would just say to give the example of the 
Christmas Day bomber, he was interrogated for 50 minutes and 
was quite forthcoming and, in fact, admitted that he was an al 
Qaeda terrorist and even discussed other plots. And then he was 
given his Miranda warnings and decided to exercise them. 

Mr. Quigley. Mr. Stimson? 

Mr. Stimson. Thank you for your question, Mr. Quigley. 

As you know, Miranda is now constitutionally based, and so 
there is a more fundamental starting point and that is should we 
confer unprivileged enemy belligerents with constitutional rights or 
not. In a Miranda setting, as you know, the person has the right 
to simply stop talking, and I think the broader point here is that 
they can stop talking. 

Mr. Quigley. But let’s just put the issues that anyone thinks 
what is fair, whether Miranda is constitutionally — doesn’t it seem 
to be an effective tool? In the end, what you really want — forget 
that person — is you want other information. Ms. Hessler talked 
about preventing future acts. It seems to be a pretty effective tool 
that prosecutors use to get more information. It helps get that per- 
son to talk to you. 

Mr. Stimson. It is a tool that is required when moving toward 
Federal or State prosecution. 

Mr. Quigley. But don’t you agree that in many cases it has 
helped us get information that helps us in the war against ter- 
rorism? 

Mr. Stimson. No. I think the 

Mr. Quigley. Never. No examples. 

Mr. Stimson. The waiver of Miranda and the subsequent discus- 
sion has been helpful. It is the information itself, not the Miranda. 

Mr. Quigley. Despite the fact 

Mr. Sensenbrenner. The gentleman’s timehas expired. 

The gentleman from Texas, Mr. Gohmert, is recognized for 5 
minutes. 

Mr. Gohmert. Thank you, Mr. Chairman. 

And thank you to the witnesses for being here and giving us your 
insights. 

And, Mr. Beamer, you should know that your son is an inspira- 
tion to so many of us and particularly me every day because of the 
courage he showed and his willingness to protect American lives. 

Mr. Beamer. Thank you. 



51 


Mr. Gohmert. And it inspires me sometimes in dealing with my 
own party. But I appreciate so much what you have contributed to 
the world through your son Todd. So thank you for that. 

To kind of accentuate some of the things that some of the wit- 
nesses have said, here is a blow-up from the New York Times, “5 
Charged in the 9/11 Attacks.” They seek to plead guilty from Guan- 
tanamo Bay, Cuba. And I have been down there in that courtroom. 
It was well designed. Thank you very much, Mr. Stimson and those 
that worked with you. But they indicated they wanted to plead 
guilty. And if you read the 6-page pleading the Khalid Sheikh Mo- 
hammed did himself that has been declassified so we could read it, 
you see pretty well exactly what he thought. 

And in that same article in the New York Times, they point out 
that — routine proceedings Monday Judge Henley said he received 
a written statement from the five men dated November 4 saying 
they plan to stop filing legal motions and to announce our confes- 
sions to plea in full. The thing is that was in 2008, and so for about 
2 V 2 years, we have delayed justice as a result of the President and 
Attorney General promising show trials. They backed off of that. 

And, Mr. Saltzburg, it is true that most places you can’t get the 
death penalty if you decide to plea guilty and the court accepts the 
plea. And the prosecution can have something to say about whether 
that plea is accepted or not. And even if a plea of guilty is not ac- 
cepted and a plea of not guilty is entered on behalf of the defend- 
ant or respondent or detainee, you can still enter into evidence the 
confession of someone there. 

And we have the transcript, and I would like to offer a copy for 
the record, Mr. Chairman. 

Mr. Sensenbrenner. Without objection. 

[The information referred to follows:] 
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Verbalim Transcript of Combatant Status Review Tribunal Hearing fur ISN IIIU24 


OPENING 


REPORTER: 

On the record 

lEHCORDHR: 

All rise. 

PRESIDENT: 

Remain seated and come to order. Go ahead, Recorder. 

RECORDER: 

This Tribunal is being conducted at 1328 March 10, 2007 on board 11. S. Nava! 
Base Guantanamo Bay, Cuba. The following persomiel are present: 

Captain [REDACTED], United States Navy, President 

Lieutenant Colonel [REDACTED], Lnited Stale.s Air Force, Alember 

Lieutenant Colonel [REDACTED], United Stales Marine Corps, Member 
Lieutenant Colonel iREDAClED], Lnited Slates Air Force, Personal 
Representative 

Language Analysis [REDACTED] 

Gunnery Sergeant [REDACTED], United Stales Marine Corps, Reporter 
Lieutenant Colonel [REDACTED], United States Army, Recorder 

Captain [REDACTED] is the .ludge Advocate member of the Tribunal, 


OATH SESSION 1 

RECORDER: 

All Rise. 

PRESIDENT: 

The Recorder will be sworn. Do you. Lieutenant Colonel [REDACTED] 
solemnly sw'ear that you will iaithliilly perform the duties as Recorder assigned i 
this Tribunal so help you God? 

RECORDER: 

1 do. 

PRliSlDENT: 

The Reporter w-ill now- be sworn. The Recorder will administer The oath 

RECORDER: 

Do you Gumiery Sergeant [DELETED] swear or affirm that you will faitlifully 
discharge your duties as Rcporler assigned in this Tribunal so help you God? 

REPORTER: 

Ido. 

PRESIDENT: 

The Tran.slator will be sworn. 


UNCLASSiFlED 


!SNi(i0024 
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RBCORDER: 

TRANSLATOR: 

PRESIDENT: 

ILECORDER: 

RECORDER: 

PRESIDENT: 

PRESIDENT: 

DEIAINEE: 
PRESTDEN'l : 

DETAINEE: 

PRESIDENT: 

PRESIDENT: 

PRESIDENT: 

PRESIDENT: 


UNCL.ASSlfIED 


Do you swear or affirm tlial you will faithfully perform the duties of Translator in 
the case now ill hearing so help you God? 

Ido. 

We will take a brief recess now in order in to bring Detainee into the room. 
Recorder note the date and time. 

The time is 1 :30 pm hours on IOMarch2007. This Tribunal is in now in recess. 
jThe Tribunal recessed at 1330, 10 March 2007. The members withdrew from the 
hearing room.] 


CONVENING AUTHORITY 


All Rise. 

[The Tribunal reconvened and the member, s entered the room at 1 3.34, 10 March 
2007.] 

This hearing will come to order. Please be sealed. 

Before we begin, Klialid Sheikli Muhammad, I under.stand you speak and 
understand English. Is that correct? 

[Detainee nods his head in affirmative]. 

Alright. Are you comfortable in continuing in English or would you like 
everything translated in Arabic? 

Everything in English but if I have a problem the linguist will help me. 

We will proceed in English. 11 you indicate to me thal yon would like something 
translated we will go aliead and do that. .Aright? 

This Tribunal is convened by order of the Director, Combatant Status Review 
Tribunals under the provisions of Iris Order of 22 Fcbmaiy 20C7. 

This Tribunal will determine whether Khalid Sheikh Muhammad meets the 
criteria to be designated as an enemy combatant against the United States or its 
coalition partners or othenvise meets the criteria to be designated as an enemy 
combatant. 


OATH SESSION 2 


The members of this Tribunal .shall now be .s».'orD, .All rise. 


ISNElOOdd 
F.ridostire !3) 
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RECORDER; Do you awcar or affirm ihal you svill failhfally perform your duties as a member 
of this Tribunal; that you will impartially examine and inquire into the matter now 
before you according to your conscience, and the laws and regulations provided, 
that you will make such findings of fact and conclusions as are supported by the 
evidence presented; that in determining those facts, you will use your professional 
knowledge, best judgment, and common sense; and that you will make such 
findings as are appropriate according to tire best of your understanding of the 
rules, regulations, and laws governing tliis proceeding, and guided by your 
concept ofjustice so help you God? 

TRIBUNAL: I do. 

PRESIDENT: The Recorder will now administer the oath to the Personal Representative. 

lEhCOK-DER: Do you swear or affirm that you will faithfully perform the duties of Personal 

Representative in this 'fribunal so help yon God? 

PERSONAL 

RE.PRESENTAT1V,E; 1 do. 

PRESIDEN 1': Please he seated. 

PRESIDENT: The Recorder, Reporter, and Tran.slatorhave previously been sworn. 

EXPLANATION OF PROCEEDINGS 

PRESIDENT: Khalid Sheikh Muhammad, you ai'c hereby advised that the following applies 

during this hearing: 

PRESIDENT; You may be present at all open sessions of the Tribunal. However, if you become 
disorderly, you will he removed from the hearing, and the Tribunal will continue 
to hear evidence in your absence. 

PRESIDENT: You may not be compelled to testify atthi.s Tribunal, However, you may testify if 

you wish to do so. Y our testimony can be imder oath or iinsworr], 

PRESIDENT : You may have the assistance of a Personal Representative at the hearing. Your 

assigned Personal Representative is present, 

PRESIDENT; You may present evidence to tliis Tribunal, including die testimony of witnesses 
w’ho are reasonably available and whose testimony is rdevant to this hearing. 

You may question witnesses testifying at the Tribunal. 

ISN #10024 
Enclosure (3) 
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PRESIDENT; 

PRESlDEN'r; 

DNIMNEE: 

PRESIDENT: 

DETAINEE: 

PRESIDENT: 

DETAINEE; 

PRESIDEM; 

DETAINEE: 


UNCLASSIFIED 

You may examine docujiients or statements olTered into evidence other than 
classified infonnalion. However, certain documenls may be partially masked for 
security reasons. 

Khalid Sheikh Muheuninad, do you understand this process? 

Yes. If 1 have question can I ask you? 

Ye.s, you may. 

About the testimony which 1 ask about the witnesses. 

Yes, ITn going to address the witnesses shortly. So, if you will bear- witli us I will 
take that up in a few moments. 

Okay. 

Do you have any questions concerning the Tribunal process? 

Okay by me. 

PRESENTATION OF UNCLASSIFIED INFORMATION 


PRESIDENT: Personal Rcprcscnlaiive, please provide the Tribunal with the Detainee Election 

Form. 

PERSONAE 

REPRESENTATIVE:! am handing the Tribunal the Detainee Election Form, which w'as previously 
marked as Exhibit D -a. 


PRESIDENT: Alright, the 'Inbiinai has received Exhibit D-a that indicates the Detainee wanr.s to 

participate in the I'ribunal and wants the as.-^istance of the Personal 
Representative, 

RECORDER PRESENTS UNCLASSIFIED 

PRESIDENT; Recorder, please provide the Tribunal with the unclassified evidence. 

RECORDER: I am handing the Tribunal whai has previously been marked as Exhibit R-d , the 

undassilied summary of the evidence that relates tc this Detainee’s status as an 
enemy combatant. A translated copy of this exhibit was provided to the Personal 

ISN ^10024 
Enciosui-c (3) 
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Repi'esentaLive in advance of this heating for prcscnlaiioii to the Detainee. In 
addition, I ain handing to the Tribunal the following unclassified exhibits, marked 
as Exliibil R-2. Copies of these Exhibits have previously been pro vided to the 
Personal Representative. [Doeuiiients presented to Tribunal] 

PRJ2SIDENT: Recorder, please read the unclassified summai^ of evidence for the record. But 

before you proceed, KJialid Sheikh Muhammad, let me remind you tliat you must 
not comment on this evidence at tliis time. You will be provided with an 
opportunity shortly to provide any comments that you would like. Recorder, 
please proceed. 

RECORDER: The following facts support the determination that the Detainee is an enemy- 

combatant: 


Paragraph a. On the morning of 1 1 September 200E four airliners traveling over the United Stales 
were hijacked. The flights hijacked were: American Airlines Flight 11, United Airlines Flight 175, 
American Airlines Flight 77, and United Airlines Flight 93. At approximately 8:46 a.m., American 
Airlines Flight 1 1 crashed into the North Tow'er of the World Trade Center, resulting in the collapse of 
the tower at approximately 10:25 a.m. At approximately 9:05 a.m.. United Airlines Flight 175 crashed 
into the South Towner of the World I'rade Center, resulting in the collapse of the tow'er at 
approximately 9:55 a.m. At approximately 9:37 a.m., American Airlines Flight 77 crashed into the 
southwest side of the Pentagon in Arlington, Virginia. At approximately 1 0:03 a.m., United Airlines 
Flight 93 crashed in Stoney Creek Towmship, Pennsylvania. These crashes and subsequent damage to 
the World Trade Center and the Pentagon resulted in the deaths of 2,972 persons in New York, 
Virginia, and Pennsylvania, 

Paragraph b. The Detainee served as the head of the al Qaida military committee and was Usama bin 
Laden's principal al Qaida operative wEo directed the 1 1 September 2001 attacks in the United States. 

Pai'agraph c. In an interview with an al Jazccra reporter in June 2002, tlie Detainee stated he was the 
head of the al Qaida military committee. 

Paragraph d. A computer hard drive seized during the capture of the Detainee contained infonnation 
about the foui- airplanes hijacked on 1 1 September 2001 including code names, airline company, flight 
number, tai’get, pilot name and background information, and names of tltc hijackers. 

Paragraph e. A computer hard drive seized during the capture of the Detainee contained photographs 
of 19 individuals idenlilled as the 1 1 September 2001 hijackers. 


ISN 410024 
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Paragraph r, A compiiler liard drive seized during the capture of the Detainee contained a document 
That listed the pilot license fees for Mohammad Atta and biographies for some of the 1 1 .'September 
2001 hijackers. 

Paragraph g. A computer hard drive seized during the capture of the Detainee contained images of 
passports and an image of Mohammad Atta. 

Paragraph h. A* computer hard drive seized during the capture of the Detainee contained transcripts of 
chat sessions belonging to at least one of the 1 1 September 2001 hijackers. 

Paragraph i, The Detainee directed an individual to travel to the United States to case targets for a 
second, wave of attacks. 

Paragraph j. A computer hard drive seized during the capture of the Detainee contained three letters 
from Usama bin Laden. 

Paragraph k. A computer hard drive seized during the capture of ihe Detainee contained spreadsheets 
that describe money assistance to families of known al Qaida members, 

Paragraph 1. The Detainee’s name was on a list in a computer seized in connection with a threat to 
United States airlines, United States embassies and the Pope. 

Paragraph m. The Detainee wrote the hojinka plot, the airline bomb plot which w'as later found on his 
nephew' Ramzi YouscTs computer. 

Paragraph n. Ihe hojinka plot is also known as the Manila air investigation. 

Paragraph o. The Manila air investigation uncovered the Detainee conspired with otliers to plant 
explosive devices aboard American jetliners while tliosc aircraft were scheduled to be airborne and 
loaded with passengers on their way to the United States. 


Paragraph p. The Detainee w-as in charge of and funded an attack against United States mililaj,'y vessels 
heading to the port of Djibouti. 

Paragraph q. A computer hard drive seized during the capture of the Detainee contained a letter to the 
United .Arab Emirates threatening attack if their government continued to help tlie United States, 

Paragraph r. During the capture of the Detainee, information used exclusively by al Qaida operational 
managers to communicate with operatives wns found. 

Paragraph s. The Detainee received funds from Kuwaiti-based Islamic exiremisi. group.s and delivered 
the funds to al Qruida members. 


l.)KC'l.,ASS.T'.!ED 
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Paragraph t, A computer hard drive seized during the capture of the Detainee contained a document 
tliat summarized operational procedures and training requirements of an al Qaida cell. 

Par agraph u. A computer har d drive seized during the capture of the Detainee contained a list of killed 
and wounded al Qaida martyrs. 

And lastly. Paragraph v. Passport photographs of al Qaida operatives U'cre seized during the capture of 
the Detainee. 


RECORDER: Sir, this concludes tire summary of unclassified evidence. 

PRIiSIDENT: Vcrywcll. 

PRESIDENT: Per.sonal Representative, does the Detainee have any evidence to present to this 

Tribunal? 

PERSONAL 

REiPRE-SENT'ATIVE: Yes, sir, 1 am handing to the fribunal the tbllov.ang unclassified exhibits 
marked as Exhibits D-b tiirough D-d. Copies of these exhibits have been 
previously provided to the Recorder. [Documents presented to fribunal] 

PRESIDENT: Exhibit D-b appears to he a statement that the Detainee has provided. 

PERSONAL 

REiPRESEN'l'ATlVE; Yes. Sir. 

PRESIDENT: Alright. And Exhibit D-c contains hand written notes that appear to be Arabic and 

English as w-ell as the typed version of that, is that correct? 

PERSONAL 

REPRESENTAl'IVE: Yes, Sir. 

PRESIDENT: Alright. And D-d is a written stalemcni regarding alleged abuse or liealment that 

the Detainee received. 

PERSONAL 

REPRESENTATIVE: YEs, Sir. 

PRESJDEN'i': Alright. We will go into those shortly. 
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PRESIDENT: 


DETAINEE; 

PRESIDENT 

RECORDER 

PRESIDENT 

RECORDER 

PRESIDENT 

RliCORDER 

RECORDER 

PRESIDENT 

PRESIDENT 

RECORDER 


PRESIDENT: 


Khalid Sheikh Muhammad, you may now make an oral slalemenL fo the I ribunal. 
and you have ihe a.^.^islance of your Personal Representative in doing so, Do you 
wish to make an (tral sialemenl fo this Tribunal? 

lie will Sian, the Personal Rcprcsctitaiive; PR will read then later I will commenl. 


Very well, you may proceed. 

Sir, would you hold one moment? 

Yes, 

Ah, before the Detainee makes a statement, alt, Td like to ah. 

Question of the oatli? 

Ah, no sir. 

Concerning classified evidence. 

Very well. 

Do you have any further evidence to present at this lime, P.ecorder? 

Mr. President, 1 have no further unclassified evidence for the Tribunal but I 
respectfully request a closed Tribunal session at an appropriate time to present 
classified evidence relevant to this Detainee's status as an enemy combatant. 

Very W'ell, your request for a closed session is granted and will be taken up in due 
course. 


PRESIDENT: You may proceed, PR, 


PERSONAL 

REPRESENTATIVE: The Detainee responds to the unclas, sided summary of evidence with the 
following key points. 


PERSONAL 

REPRESENTATIVE; ’‘Some pai-agraphs under paragraph number 3, lead sentence are not related to 
the context or meaning of the aforernendoned lead sentence. For example, 
paragraph 3’-a is only inrorniation from news or a historical account <.T cvenis 
on 1 1 September 2001, and note vvith no speciiic linkage being made in this 
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paragraph lo me or Ihc defmilion of Enemy Combatant. As another exampl e, 
sub-paragraph .Vn makes no linkage lo me or to the definition of Enemy 
Combatant.*' 

DETAINEE; Ate they following along? 

PERSONAL 

REPRESENTATIVE: Ah, they they have that in front of them for reference. 

PRESIDENT; Ye.s. 

DETAINEE: Okay. 

PERSONAL 

REPRESENTATIVE: Second main point; “‘There are two false stalcinerus in the Summary of 

Evidence. Sub-paragraph 3-c is false. I never stated to the Al Ja:<;eera repoitei 
that I was the head of the al Qaida military committee. Also, sub-paragraph 3-s is 
false. I did not receive any funds from Kuwait.*’ 


PERSONAL 

REPRESENTATIVES Point number 3. “There is an unfair ‘stacking of evidence' in the way the 
Summaiy of Evidence is structured. In other words, there are several sub- 
paragraphs under parent-paiagraph 3 which should be combined into one sub- 
paragraph to avoid creating the false perception that tlicrc arc more allegations or 
statements against me specifically than tliere actu£iily aic. For e.xample, sub- 
pai-agraphs 3-m tlirougli 3-o, which peilain to the bojinka plot should be 
combined into one pai-agraph, as should paragraphs 3 -a tlu’ough 3-li, w’hich 
pertain to 9/11.” 


PERSONAL 

REPRE-SENTATIVE: Lastly, my name is misspelled in the Summar}'^ of Evidence, ft should be S-h- 
a-i-k-h or S-h-c-i-k-h, but not S-h-a-y-k-h, as it is in the subject line. 

PRESlDEN'i : Would you like to add anything to that, Khalid Sheikh Muhammad ? 


PERSONAE 

R EPR F S ENT A Tl VE ; Finals tatem cn I . 

DEiTAlNEE: No, I just want to ask about wimesses. 

PRESIDENT: Okay, ah, let’s finish v/ith these then I will get to the witnesses. 
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UNCLASSIFIED 

DETAINEE; Okay. 

PRESIDtiNT : Try to keep it in order- 

PRESIDENT: You want to continue, PR? Do you have have another statement? 

PERSONAL 

REPRESEN TA TI VE; That concludes this Detainee's response to the, ah, unclassified summary of 
evidence, sir, 

PRESIDENT; Oh. 

CALUNG OF WITNESSES 

PRESIDENT; We will now allow for the calling of witnesses. All witnesses called before this 
Tribunal may be questioned by the Detainee if present, the Personal 
RcprcsciUalive, the Recorder, and the Tribunal Members. 

PRESIDENT: Does the Recorder have any witnesses to present? 

RI?COl^DER: No, sir. 

PRESIDENT; Alright. 

PRESIDENT: From tlie Detainee Election Form and I was informed earlier that the Detainee 

requested the presence of two witnesses to testi fy here today. Ramzi bin ai-Shibh 
and Mustafa Hawsawi. The Detainee believes the witnesses can provide 
testimony related to die Detainee’s actions specified in the unciassified .summary' 
of the evidence. 

PRESIDENT: I have had the opportunity^ to review the request for witnesses and 1 have made 

some findings and Em going to place them on the record now and when 1 
conclude that, Khalid Sheikh Muhammad, you may respond to that if you’d like. 

PRESIDENT: First the request for Ramzi bin al-Shib, the proffer of the testimony from the 

Detainee was that Ramzi is alleged to have been present during, tlie al Jazecra 
interview in June 2002 during wEich it is said the Detainee claimed to be head of 
al Qaida Military Committee. The Detainee claims he never stated that, to be the 
head of the Military Committee, during the intendew and states ihai Ramzi, if 
called, can confirm this. 

PRESIDENT : This witness is not relevant in the President’s view-' for the Ibilowing reasons, in 

the Totality of the circumstances and given the nature and quality of the other 
unclassified evidence, the Detainee’s alleged statements as reported in al Jazeera 

ISN #10024 
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PRESIDENT: 


PRESIDENT: 


PRESIDENT; 

DEIAINEE; 


TRANST,ATOR; 

DEIAINEE: 

TRANSLATOR: 


UNCLASSIFIED 

are of lirniled value and negligible relevancy to the issue of combatant status, As 
such, any corroboration nr contradiction by the proflered witness is not reieva,nt. 
The creditability determinations with regard to R-2, which is the al J'azeera. article, 
can be made by the Tribunal without the proffered testimony. As such, the 
Detainee’s request for the production of that witness is denied. 

As 10 the request for Muslala Hawsawi, ali, it is proffered that Haw'sawi, if called, 
could testify that the compuLenhard drive referenced in the unclassified summary 
w^as not this Detainee’s property and that the place of the Detainee’s capture was 
not the house of the Detainee. In the President’s view' this testimony is not 
relevant to the issue.s regarding the Detainee’s capture or his combatant status for 
the following reasons. 

WIicthcT the Detainee had actual legal title or owuersliip of the computer/hard 
drive or the house where the cappare took place is irrelevant to the determination 
of the Detainee’s status as an enemy combatant. Based on tlie proffer, if true, 
Ilawsawi’s testimony will iiol provide relevant inrormadon, 'Phe issue of 
ownership, while of some interest, is not relevant to status. What is relevant is 
possession, usage, coniieelioii and presence. Hawsawi ’s testimony will not speak 
to any relevant informaLioii in regard to such points. As such, the request for the 
production of that witness is denied. 

If you w'oulJ like to respond to that, ITl hear you. 

Most of these facts which be written are related to this hard drive. And more than 
eleven of these facts arc related to this computer. Other things are which is very 
old even nobody can bring any witnesses for tlrat as you written here ifil will be 
ah a value for you for the witness near by you will do it. This computer is not for 
me. Is for Hawsawi himself. So Tm saying 1 need Ilaw'sawr because me and him 
wc both been arrested day. Same way. So this computer is from him long time. 
And also the problem we are not in court and wc are not judge and he is not my 
lawyer but the procedure has been written reported and the way ha.s mostly as 
certain chai'gcd against me; tell him, [Arabic Phrase]. 

[LranslatingJ 'Hiey are only accusations. 

So accu.sation.s. And the acciisation.s, they are as you put for yourself ah definition 
for enemy combatant there are also many definitions for that accusation of fact or 
charge.s that has been written for any ah. [Arabic Phrase] 

[Translating] Person is accu.sed. 
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DETAINEE: 


FRESIDFNT: 


PRESIDENT; 

RECORDER; 

PRESIDENT: 

MEMBER: 


EINCLASSIFIED 


So, if I been accused then if you want to put tacts against me also the detlnition 
for these facts. If you now read number N now what i.s written the bojinka plot. 

Is known many lead inve.stigation it is not related to anything facts to be against 
me. So when 1 said computer hard drive/ hard disk, same thing. All these point 
only one witness he can say yes or not cause he is this computer is under his 
po.saes.sion him computer. /End also .specifically if he said .Vlohammad Alta 
picture been this hard drive. I don’t think this should accepted. There are many 
100 thousand Americans who have a lot of picture on their computer. You cannot 
say I find Muhammad Atta on your computer then you use this tact against you. 
Or you tind any files in your computer to be what about it’s mine. iTs not my 
computer. If this witness, he will state that this known and here that has been 
ninety percent of what is written is wrong. And for Ramzi, for reporter in 
Jazeera, he claimed that I state this one raid you know the media man. How they 
are fashionable. What they mean in their own way in a whole different way. 

They just wrote it so he say t state. But 1 never stated and 1 don’t have any 
witnesses and witness are available here at Guantanamo. He is Detainee. He was 
with me. Which he been mostly in all my interview with him. Me and them, 
there was three person, me and Ramzi and this reporter. So if you not believe me, 
not believe him, believe my witness Ramzi. Then he’s what he state the reporter 
most is false. I not denying that Tm not an enemy combatant about this war but 
Tm denying the report. It not being written in the proper way. W’liich is really 
tacts and mostly just being gathered many information. General infonnation that 
form in way of doing, to use in facts against me. 

I have heard and understood your .argument. In order for me to make my 
determinations regarding the production of witnes.ses I first have to believe that 
they are relevant for the reasons that I have stated. For the reasons I have stated, I 
do not believe they are relevant. W’hether or not they may be available here on 
Guantanamo, is a second decision to be made, but only if I decide they are 
relevant. I have heard your arguments. I noted them. However, my ruling 
stands. 

The Recorder has no witnesses, is that my under, st.anding? 

No, sir. 

And there are no other approved witnesses to taken up. .All, we will take a brief 
nioincnt to review tlie unclassified evidence lhai we received so far and then we 
will pick back up in the proceeding. 

If I might ask a question real quick of the PR. This is the entire translation of tlie 
hand written notes? 
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PERSONAL 

REPRESENTATIVE: Yeah. The hand written nnles are the Detainee is on yellow. 

MEMBER; Yes. 

PERSONAL 

REPRESENTATIVE; and, then the next set of notes, hand written notes, are the Linguist's translation 
and then the final hard copy printed that’s, all, that. . . 

MEMBER: Typewritten. 

PERSONAL 

REPRESENTATIVE; Typed from I.-inguisf s notes. 

MEMBER; Type horn Linguist's translations. Okay. 

PRESIDENT: Khalid Sheikh Muhammad, I did not offer you an oath early because I was 

informed by the Persona] Representative that you would be making some 
statement later on in these proceedings relevant to the trulhfmness of your 
comments. So, if you would like to lake an oath I would administer one to you 
but I did understand that you going to make a statement. 

DETAINEE: In the final statement, I will explain why then, 

PRESIDENT: Alright. Thank you. [1 fibimal pauses to review- D-a thru D-dJ 

MEMBER: Seen those. 

TR.VNSLATOR; Sir. 

PRESIDENT: Yes. 

TR.ANSLATOR; He wanted me to translate a Koranic verse on the spot. 

PREiSlDEN'f : I will permit it. 

TRANSLATOR: '^Ifiank you. 

TRANSLATOR: Can I ask him for clarification? 

PRESIDENT: Yes. 

PRESIDENT: Do you need a few more moments, ’Ifanslator? 
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TR.ANST.ATOR: 

PRESIDENT: 

rR./\NSLATOR: 

PRESIDENT: 

TRANSLAI'OR: 

PRESIDENT; 

PRESIDENT: 


PRESIDENT: 

DEPAINEE: 

PRESIDENT: 

PRl^SIDENT: 


DETAINEE: 

PRESIDENT: 

DETAINEE: 

.PRESIDENT: 

TR.ANSLATOR: 


ErNCLASSIFIED 


Ye.s, sir. about ihirly seconds. 

Go ahead and take your time. 

Would you me to read tlic English translation after he read Arabic verse or ’A'ould 
like him to read it. 

YAu want to save that for Later? 

[Nods head] 

Alright. 

Let me take up a few tilings that have come up as based on my review of tliese 
documents that have been provided to us so far. D-d, appears to be a written 
statement regarding cenain treatment tlial you claim to have received at the liands 
of agents of the United Stated goveniment as you indicated from the time of your 
eaplure in 2003 up until before coming here to Guantanamo in September 2006. 

Is that correct? 

Y'es. 

Alri ght, 

Now, I haven’t .seen any sialemenl.s in the evidence we receive so far that claim to 
come from you other than acknowledging whether yon were or not the head of the 
Military Committee. Were any statements that you made as the result of any oi' 
the Ireatme.ut that yon received during that lime frame from 200.3 t.o 2006'? Did 
you make those statements because of the treatment you receive from these 
people? 

Statement for whom? 

To any of these intcirogators. 

CIA- peoples. Yes. At the beginning when they transferred me [REDACTED]. 

What Em tiydng to get at i.s any .statement that you made wa.s it because of this 
treatment, fo use yoiir word, you claim torture. Do you make any statements 
becait.se of that'? 


Sir, for clarification. 
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PRESIDENT; 

TR.ANSLATOR: 

PRIiSlDENT: 

TRANSEAIOR: 

DETAINEE: 

PRESIDENT: 

PRESIDENT: 

DETAINEE: 


PRESIDENE: 

DETAINEE: 

PRESIDENT 

DETAINEE: 

PRiZSIDENT: 

l')ErAlNEE; 


UNCLASSIFIED 


Can you U'anslate it? 


I will translate in Arabic. 


Yes- 

[Translating ahovej 

I ah cannot remember now [REDAC TED] Lm senior man, Many people they 
know me which I don't them. I ask him even if he knew= (leorge Bush He said, 
yes ! do. He don’t know you that not means its false, [REDACTED]. I said yes 
or not. This I said. 

Alright, I understajid. 

Is there aii>Tliing you would like to correct, amend, modily or explain to us from 
what you said back then? 

I want to just it is not related enemy combatant but Tm saying for you to he 
careful with people. That you have classified and unclassified facts. My opinion 
to be fair with people. Because when I say, I will not regret when I say Tm 
enemy combatant. I did or not I know there arc otlier but there are many 
Detainees which you receive classified against them maybe, maybe not lake away 
from me for many Detainees false witnesses. This only advice, 

So you are aw^are that other.. , 

Yes, 

People made false stalemeni as a result of this? 

1 did also. 

Uh huh. 

1 told him, I know him yes. 'ITiere are and they are. Not even you show me. This 
1 don’t know him 1 never met him at all. So, unclassified which is botli classified 
and unclassified so this is you know him you don’t know him. You have to be 
fair with people. There are many many people which they have never been part 
of the Taliban, Afghanistan there have been many people arrested for example 
people who have been arrested after October 2001 after make attack against 
Afghanistan many of them just arrive after they don’t what has happen. When 
Russian came to Afghanistan they felt they v/ent back but they did anything with 
Taliban and ai Qaida then came after that. I don’t know why it was younger 
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PRI-SIDENT: 

PRESJDKNI: 

DRTAINF-E: 

PRESIDENT: 

PRESIDENT: 

DETAINEE: 

PRESiDENl: 

DETAEnIEE: 

PRESIDENT; 

DETAINEE: 

PRESIDENT: 

PRRST.DFNT; 

DHTAINEE: 

PRESIDENT: 

PRESIDENT: 


PRESIDENT: 


UNCLASSIEIED 


people same tiling for Afghanis people they show Afghanis people, I will give 
example one. His name is Sayed Habib. This I remember. [REDACTED] 

Alright. 

Now what. 

For me nothing which was recorded. For which is written here is not related 
1 understand , 

I do note that in one of the exhibits >x>u indicate you arc not, under any pressure or 
duress today. Is that correct? 

That is about Tm hearing today. Yes. 

So anything. 

Some of this information, I not .state it to them. 

The information lliat you are telling us today, so we are dealt You do not believe 
you are under any pressure or llireal or duress to speak to us today, is that correct? 

Yes, that’s correct. 

Alright. 

Now w'hai you have told us about your previous treatment is on the record of 
these proceeding now and wdil be reported for any investigation that may be 
appropriate. Also, W'C will consider W'hat you have told us in making our 
determination regarding your enemy combatant statics. 

T hope you will lake care ofoLher Detainees with what I said. It’s up to you. 

I will do as Tve said, Til sec to it tliat it is reponed. 

Alright. At this point, wc arc going to go into the final statement but I do want to 
give the opportunity to the Recorder, PR, and Tribunal member to ask questions if 
they would like. So, what will do is proceed then to the Detainee's final 
statement and then Til have a question and answer session following that. Alright 
just give me a moment. 

Alright. 
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PRESIDENT; 


DETAINEE; 

PRESIDENT; 

PERSONAL 


Khalid Shdkh VTuhammad, this concludes the presentation of unclassified 
information to the Tribunal. "We are about to conclude the unclassified portion of 
the hearing. Do you wish to now make any final statement to the Tribunal? You 
have the assistance of your PR. 

1 make a two part. Maybe he will read then I will go al.so. 

Very well. You may continue. 


REPRESENTATIVE; Mr. President, the Detainee has asked me to read his final statement to the 

Tribunal with the understanding he may interject or add statements if he needs to, 
to correct what T say. According to the Detainee; 

"T hereby admit and affirm without duress to the following: 

] . I swore Bay'aat (i.e,, allegiance) to Sheikh Usama Bin Laden to conduct Jihad of self and 
money, and also Hijrah (i.e., expatriation to any location in the w^orld where Jihad is required). 

2. I wns a member of the A1 Qaida Council. 

3. I w'as the Media Operations Director for Al-Sahab, or ’The Clouds? under Dr. Ayman AJ- 
Zawnhiri. AESahab is the media outlet that provided AEQaida-sponsored information to A1 
Jazeera. Four. ” 

DET-A.INEE: [speaking inaudibly to Personal Representative] 

PRESIDENT: Please tell. 

PERSONAL 

EEEPRESENTATIVE; In other channels or other media outlets. 


PRESIDENT: Thank you. 

PERSONAL 

REPRI'-SENTATIVE: [continuing] 'N. I was the Opei'ational Director for Sheikh Usaiiia Bin Laden 

for the organizing, planning, follow-up, and execution of the 9/1 1 Operation under the Military 
Commander, Sheikh Abu Ilafs Al-Masri Sublii Abu Sittali. 

5. I was tlie Military Operational Commander for all foreign operations around tlic world under 
the direction of Sheikh Usama Bin Laden and Dr. Ayman Al-Zawahiri. 

6. I was directly in chai’ge, after' the death of Sheikh Abu ITafs Al-Masri Subhi Abu Siltali, of 
managing and following up on the Cell for tire Production of Biological Weapons, such as 
anlhra.\ and others, and following up on Dirty Bomb Operations on American soil. 

7. I was Emir (i.e., commander) of Beit Al Shuliada (i.e., the Martyrs’ House) in tJie state of 
Kaiidaliar. Afghanistan, wfiich housed the 9/1 1 hijackers, There I was responsible for tlieir 
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training and readiness for the execution of the 9/1 ] Operation, ALso, I hereby admit and affirm 
without duress that 1 was a responsible participant, principal planner, trainer, financier (via the 
Military Council Treasury), executor, and/or a personal participant in the foilowung: 

1, T was responsible for the 1993 World Trade Center Operation. 

2. 1 was responsible for the 9./1 1 Operation, Ifom A to Z. 

.3. 1 decapitated, with m.y blessed right hand the head of the American .Tew, Daniel Pearl, in 
the city of Karachi, Pakistan, For those who would like to confirm, there are pictures of 
me on the Internet holding his head. 

4. 1 wa,s responsible for the Shoe Bomber Operation to down two American airplanes. 

5. 1 was responsible for the Filka Island Operation in Kuwait that killed two American 
soldiers, 

6. I was re,sponsib]e for the bombing of a nightclub in Bali, Indonesia, which was 
frequented by T3ritisb and Australian nationals. 

7. 1 was responsible for planning, training, surveying, and financing the New‘ (or Second) 
Wave attacks against the following skyscrapers after 9 !\ 1 : 

a. Library 'lower, California. 

b. Sears Tower, Chicago, 

c. Plaza Bank, Washington state. 

d. The Lmpire State Building, New York City. 

8. I was responsible for planning, financing, & follow-up of Operations to destroy 
American military vessels and oil tankers in the Straights of Hormuz, the Straights of 
Gibraher, and the Port of Singapore. 

9. I was responsible for planning, training, surveying, and financing for the Operation to 
bomb and destroy the Panama Canal. 

10. 1 w'as responsible for surveying and financing for the assassination of several former 
American Presidents, including President Carter. 

1 1 . 1 W'as responsible for surveying, planning, and financing for the bombing of suspension 
bridges in New York. 

12. 1 was responsible for planning to destroy tlic Sears Tower by burning a few fuel or oil 
tanker trucks beneath it or around it. 

13. 1 W'as responsible for planning, surveying, and financing for the operation to destroy 
Heathrow Aiiport, tlie Canary VVllarf Building, and Dig Ben on British soil. 

14. 1 was responsible for planning, surveying, and financing, for the destruction of many 
night clubs fiequented by American and British citizens on Thailand soil. 

15. 1 was responsible for sur'veying and financing for the destruction of tlic New York 
Stock Exchange and other financial targets after 9/1 1. 

16. 1 was responsible for planning, financhig, and surveying for the destruction of buildings 
in the Israeli city of Elat by using airplanes leaving from Saudi Arabia. 

17. 1 W'as responsible for planning, surveying, and financing for lire deslruelioii of 
American embassies in Indonesia, Australia, and Japan. 
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1 3. 1 was responsible for sui’veying and financing for tbe destruction oi the Israeli embassy 
in India, Azerbaijan, the Philippines, and Australia. 

19. 1 was responsible Tor .surveying and financing for the destruction of an Israeli ’El-Al’ 
Airlines flight on Thailand soil departing from Bangkok .Airport, 

20. 1 was responsible for sending .several Mujahadeen into Israel to conduct surveillance to 
hit .several strategic targets deep in l.srael. 

21.1 wa.s respon,sible for the bombing of tbe hotel in Mombasa that i.s ireqiiented by Jewish 
travelers via EI-.Al airlines. 

22. 1 was responsible for launching a Russian-made SA-7 .surtace-io-air missile on El-Al or 
other Jewnsh airliner departing from Mombasa, 

23. 1 was responsible for planning and surveying to hit .American targets in South Korea, 
such as .American military bases and a few night chihs frequented by American 
soldiers. 

24. 1 was responsible for financial, excuse me, I w-as responsible for providing financial 
support to hit American, Jewish, and British targets in Turkey. 

2.3. 1 was responsible for .surveillance needed to hit nuclear power plants that generate 
electricity in several 11. S. states. 

26. 1 was responsible for planning, surveying, and financing to hit NATO Headquarters in 
Europe. 

27. I was responsible for the planning and surveying needed to execute the Bojinka 
Operation, which was designed to down twelve American airplanes full of passengers. 

I personally monitored a round-trip, Mani!a-to-Scoul, Pan Am flight. 

28. 1 was responsible for the assassination attempt against President Clinton during his visit 
to the Philippines in 1 994 or 1995. 

29. 1 was responsible for the assassination attempt against Pope Jolm Paul the second while 
he was visiting the Philippines.” 

DETAINEE: I was not responsible, but share. 

PERSONAL 

REPRESENTATIVE: I shared responsibility. 1 will restate number twenty nine. 

29. “I shared responsibility for the assassination attempt against Pope John Paul the .second 
while he was visiting the Philippines. 

30. 1 was responsible for the trainiitg and fmanciug for the assassination of Pakistan's 
President Musharaf. 

31.1 was responsible for the attempt to destroy an American oil company owned by the 
Jewish former Secretary of Slate, Iie;iry Kissitigcr, on the Island of Sumatra, 

Indonesia.” 
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PERSONAL 

REPRESENTATIVE: Sir, that concludes the wrilten porlic^n of the Detainee’s final statement and as 
he has alluded to earlier he has some additional comments he would like to make. 

PRESIDENT: Alright. Before you proceed, KJialid Sheikh Muliammad, the sialcmenl that was 

just read by the Personal Representative, were those your words? 

BEGIN DETAINEE ORAL STATEMENT 

DETAINEE: Yes. And i w^ant to add some of this one just for some verification, it like some 

operations before i join al Qaida. Before 1 remember al Qaida which is related to 
Bojinka Operation 1 went to destination involve to us in 94, 95, Some Operations 
which means out of al Qaida, If s like beheading Daniel Pearl. It’s not related to 
al Qaida, it w'as shared in l-^akistani. Other group, Mujahadeen, The story of 
Daniel Pearl, because he stated for the Pakistanis, group that he w^as working with 
the botli- His mission was in Pakistan to track about Richard Reed trip to Israel. 
Richard Reed, do you have trip? You send it Israel to make set for targets in 
Israel. His mission in Pakistan from Israeli intelligence, Mosad, to make 
intendew to ask about when he was there. Also, he mention to lliem he was botli. 
He have relation with CIA people and were the Mosad. But he was not related to 
al Qaida at all or UDL. it is related to the Pakistan Mujahadeen group. Other 
operations mostly are some wwd Em not accurate in saying. I’m responsible but 
if you read the heading liistoiy. The line there [Indicating to Personal 
Representative a place or Exhibit D-c]. 

PERSONAL 

REPRE.8E!.NTATIVE: [Reading] “Also, hereby admit and affirm without duress that I was a 
responsible panicipant, principle planner, trainer, financier.” 

DETAINEE: Eor this i.s not necessary as 1 responsible, responsible. But with in these things 

responsible participant in finances. 

PRESIDENT; I understand. I want to be clear, though, is you that were the author of that 
document. 

DETAINEE: Thafs right. 

PRESIDENT: That it is true? 

DETAINEE: That’s tnie. 

PRESIDENT: Alright. You may continue with your statement. 

DETAINEE: Okay. Utait in Arabic. 
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PRE-SIDEKT: Pkaye. 


DETAINEE 

(through translator); In the name of God the most compassionate, the most merciful, and if any fail to 
retaliation by way of charity and. I apologize. I will start again. And if any fail 
to judge by the light of Allah has revealed, they are no better than wrong doers, 
unbelievers, and the unjust. 

DETAINEE: For this verse, 1 not take the oath, Take an oath is a part of your Tribunal and Ell 

not accept it. To be or accept the Tribunal as to be, Til accept it. That I'm 
accepting American constitution, American law or whatever you are doing here. 
This is why religiously 1 cannot accept anything you do. Just to explain for this 
one, does not mean Tm not saying that Em lying. When I not take oath docs not 
mean Em lying. You know very well peoples take oath and tlicy wdli lie. You 
know the President he did this before he just makes his oath and he lied. So 
sometimes when ITii not making oath does not mean I’m lying. 

PRESIDENT: I understand. 

DE I'AINEE: Second thing. When I wrote this thing. 1 mean, the PR he told me that President 

may stop you at anytime and he don’t like big mouth nor you to talk too much, 
fo be within .subject. So, I will try tn he within the enemy combatant subject 

PRESIDENT: You can say whatever ytm’d like to say so long as it’s relevant to what we are 

di.scussing here today. 

DETAINEE; Okay, thanks. 

DETA..INEE: What I wrote here, is not Em making myself hero, when I said I was responsible 

for this or that. But your arc military man. You know very well tlicre are 
language for any war. So, there are, we are when I admitting these things Em not 
saying Em not did it. J did It but this the language of any war. If America they 
want to invade Iraq they will not send for Saddam roses or kisses tliey send for a 
bombardment. This is tire best way if I want. If Em fighting for anybody adinit 
to them Em American enemies. Eor sure, Em American enemies. Usama bin 
Laden, he did his best press conference in American media. Mr. Jolm Miller he 
been there wdicn he made declaration against Jihad, against .America. A,nd he said 
it is not no need fur me now to make explanation of what he said but mostly he 
said about American military presence in Arabian peninsula and aiding Israel and 
many tilings. So wdicn wc .made any w-ar' against .America we are jackals ilghting 
ill the nights, I consider myself, for what you are doing, a religious tiling as you 
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consider us rundaiTieni.alist. So, wc derive from religious leading that we consider 
we fUid George Washington doing same thing. As con.sider George Washington 
as hero. Muslims many (ri them are considering Usama bin l.aden. He is doing 
same tiling. He is just fighting. He needs his independence. Even we think that, 
or not me only. Many Muslims, that al (j)aida or TaJiban they are doing. They 
have been oppressed by .America. Thi.s is the feeling of the prophet. So when we 
say we are enemy combatant, that right. We are. Hut I'm asking you again to he 
fair with many Detainees which are not enemy combatant. Because many of 
them have been unjustly arrested. Many, not one or two or three. C'ause the 
definition you which wToTe even from my view it is not fair, Because if I was in 
the first .Tihad Times Russia, So 1 have to he Russian enemy. But America 
.supported me in This because Tm their alHance.^: when 1 was fighting Russia. 

Same job T'm doing, fm fighting. I wa.s fighting there Rus-sia now Tm fighting 
America. So, many people who been in Afghanistan never live. Afghanistan stay 
in but they not .share Taliban or al Qaida. They been Russian time and they 
cannot go back to their home with their corrupted government. Ihey stayed there 
and when America, invaded Afghanistan parliament. They had been arrest. They 
never have been with Taliban or tlie others. So many people consider them as 
enemy but they are not. Because definitions are very wide definition so people 
they came after October of 2002, 200 1 . When America invaded Afghanistan, they 
just arrive in .Afghanistan cause the hear there enemy. They don’t know what it 
means ai Qaida or Usama bin Laden or Taliban. They don’t care about these 
things. 1 hey heard they were enemy in Afghanistan they just arrived. As they 
heard first time Russian invade Afghanistan. They arrive they fought when back 
than they came. They don’t know what’s going on and Taliban they been head of 
government. A"ou consider me even Taliban even the president of whole 
government. Many people they join Taliban because they arc the go-vernnieiit. 
When Karzai they came they join Karzai when come they join whatever public 
they don’t know what is going on. So, many Taliban fight even tlie be fighters 
because they just because public. The government is Taliban then until now CIA 
don’t have exactly definition well who is Taliban, w'ho is al Qaida. Your Tribunal 
now^ arc discussing he is enemy or not and that is one- of your jobs. So tills is why 
you find many Afghanis people, Pakistanis people even, they don’t know what 
going on they just hear they ai'e fighting and they help Muslim in Afghanistan. 
Then what. There arc some infidels which they canic here and they have to help 
them. But then tliere w^crenT any intend to do anything against America. Taliban 
themselves between Taliban clicy said Afghanistan wliich tliey never again against 
9/J 1 operation. The rejection between senior of Taliban of wlial al Qaida are 
doing. Many of Taliban rejected what they are doing. Even many Taliban, they 
not agree about why we are in Afghanistan. Some of them lliey have been with 
us. Taliban never in their life at all before Aincrica invade them the intend to do 
anytliing against America. They never been w'ith al Qaida. Does nui mean we are 
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here as Aniericaji iiow'. They gave political asylmn for many coiiolries. They 
gave for Chinese oppositions or a North Korean but that docs not mean they are 
with them same thing many oPTalihan. They harbor ns as al Qaida does not 
mean we ai'e together. So, this is why I’m ashing yon to be fair with .Afghani,? 
and Pakistanis and many Arabs which heer) in Afghanistan. Many of them been 
unjustly. The funny story they been Sunni governnient they sent some .spies to 
assassinate IIRT,. then, we arrested them sent them to Afghanistan;'Taliban. 

Taliban put them info prison. Americans they came and arrest them as enemy 
combatant. They brought them here. So, even if they are my enemy but not fair 
to be there with me. This is what Tm saying. The way of the war, you know, 
very well, any country waging war against their enemy the language of the war 
are killing. If man and woman they be together a.s a marriage that is up to the 
kids, children, But if you and me, two nations, will be together in war the others 
are victims. This is the way of the language. You know 40 million people were 
killed in World War One. Ten million kill in World War. You know that two 
million four hundred thousand he killed in the Korean War. So this language of 
the w'ar. Any people vvhn, when Usama, bin Laden say Tm waging war because 
such such reason, now he declared if Hut when you said Tm terrorist, I think it is 
deceiving peoples. Terrorists, enemy combatant. All these definitions as CIA 
you can make whatever you want. Now, you told me w^hen I ask about the 
witnesses, T’m not convinced that this related to the matter. It is up to you. 

Maybe I’m convinced but your are head and he [gesturing to Personal 
Representative] is not responsible, the other, because your arc head of the 
committee. So, finally it’s your war but the problem is no definitions of many 
words. It would be widely definite that many people be oppressed. Because war, 
for sure, there will be victims. When I said Tm not happy that three thousand 
been killed in America. I feel sorry even. I don't like to kill children and the 
kids. Never Islam arc, give me green light to kill peoples. Killing, as in the 
Christianity, Jews, and Islam, are prohibited. But there are exception of rule 
when you arc killing people in Iraq. A^ou said wc have to do it. We don’t like 
Saddam. But this is the way to deal with Saddam, Same thing you are saying. 
Same language you use, I use. Wlicn you are invading two- thirds of Mexican, 
you call your w-ar manifest destiny. It up to you to call it what you wanl, Bui 
other side are calling you oppressors. If now^ George Washington. If now we 
w^crc living in the Revolutionary War and George Washington he being aiTcsted 
through Britain. For sure lie, they would consider him enemy combatant. But 
American they consider him as hero. This right the any Revolutionary Wai" they 
will be as George Washington or Britain. So wc arc considered ^American Army 
bases which wc have from seventies in Iraq. Also, in the Saudi Aral^ian, Kuwait, 
Qatar, and Bahrain. This is kind of invasion, but Tm not here to eoiivinee you. Is 
not or not but mostly speech is ask you to be fair with people. Tni don’t have 
anything to say that Tm net enemy, This is why the janguage of any war in lire 
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world is killing. I mean the language of fbie war is viciinis. I don’t like to kill 
people. I feel very sorry they been killed kids in 9/11. What I will do? This is 
the language. Sometime I want to make great awakening betw^een American to 
slop foreign policy in our land. I know American people are torturing us from 
seventies. jR-EDACTED] I know they talking about human rights. And I know' it 
is against American Conslilulion, against Ameiican laws. But they .said every 
law. they have exceptions, this is youi' bad luck you been part of lire exception of 
our laws. They got have something to convince me but we are doing same 
language. But we are saying we have Sharia lav\-„ but we have Koran. What is 
enemy combatant m my language? 


DETAINEE 

tlhrough translator): Allah forbids you not with regards to those who fight you nut for your faith nor 

drive you out of your homes from dealing kindly and justly with them. For Allah 
love those who are just. Tliere is one more sentence. Allali only forbids you with 
regards to those who light you for your faith and drive you out of your homes and 
support others in driving you out from turning to them for friend.ship and 
protection. It is such as turn to them in these circumstances that do wrong. 


DETAINEE: So we are driving from whatever deed w'c do wc ask about Koran or Iladilh. We 

arc not making up for U5 laws. When we need Fatw'a from tlic religious we have 
to go back to see what tliey said scholar. To see w”hal they said yes or not. Killing 
is prohibited in all whal you call die people of the book. Jews, Judaism. 
Cliristianily. and Islam. You know- lire Ten Commandments very well. The Ten 
Commandments arc shared bclwccn all of us. We all are sen-ing one God. Then 
now- kill you know it very well. But war language also Vr'c have language for the 
war. You have to kill. But you have to care if unintentionally or intentionally 
target if I have if Tm not at the Pentagon. I consider it is okay. If I target now 
when we tai'get in USA we choose them military target, economical, and political. 
So, war central victims mostly means economical target. So if now' American 
they know UBL. He is in lliis house tliey don't care about his kids and his. They 
will just bombard it. They will kill ail of them and they did it. They kill wife of 
Dr. xA,yman Zawahiri and his two daughters and liis son in one bombardment. 

They receive a report that is his house be. He liad not been there. They killed 
them. They arrested my kid.s inieniitmally. They are kids. They been arrested for 
four montlis they had been abused. So, for me I have patience. I know Em not 
talk about what’s come to me. The American have human right. So, enemy 
combatant itself, it flexible word. So 1 think God knows that many who been 
arrested, they been tsnjustly anested. C’therwise, military throughout history' 
knt>v\' very w-ell They don’t w'ar will never stop. War start from Adam when 
Cain he killed Abel until now. If s never gonna stop killing ol' people. This is the 
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way of the language. Americaji start the Revolutionary War tlien they starts the 
Mexican then Spanish War then World War One, World War Two. You read the 
history. You know never stopping war. This is life. But if who is enerrvy 
combatant and who is not? Finally, I finish statement. Tm asking you to be fair 
with other people. 

PRESIDENT: Docs that conclude your statcinciit, Klialid Sheikli Muliammad? 

DETAINEE: Yes. 

PRESIDENT: Alright. 


DETAINEE QUESTiON & ANSWER 

PRESIDENT: Docs the Personal Representative have any questions for the Detainee based on 

his statement? 


PERSONAL 

Rl:PRE.SENTAnVH:No. Sir. 

PRF.STi')ENT: Does the Recorder have any questions for the Detainee? 

RECORDER; No, Sir. 


PRESIDENT: Do either of the Tribunal members wish to question the Detainee? 

MEMBERS: No, sir. Nothing further Sir. 

PRESIDENT: Alright. 


CLOSING UNCLASSIFIED SESSION 


PRESIDENT: All unclassified evidence liaving been provided to the Tribunal, this concludes the 

open tribunal session. 

PRESIDENT; Khalid Sheikh Muliammad, you shall be notified of the Tribunal decision upon 
completion of llic review of these proceed by the Combatant Status Review 
Tribunal convening authority in Washington, D.C. If, the Tribunal determines 
that you should not be classified as an enemy combalanl, you will be released to 
your home country as soon as arrangements can be made. If however, the 
Tribunal determines your classificaLion as an enemy combalanL you may be 
eligible for an Administrative Review Board hearing at a fului'c dale. 
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PRESIDENT: 


PRESIDENT: 


PRESIDENT: 


The Administrative Review Board win make an assessment of whether there is 
continued reason to believe that you pose a threat to the United States or its 
coalition, partners in the ongoing armed conflict against terrorist organizations 
such as a! Qaeda and its affiliates and supporters or whether there are other 
factors bearing upon the need for conrimied detention. 

You Vkiil have the opportunity to be heard and to present relevant infoririation lo 
the Administrative Review Board, You can present information froiri your family 
and friends that rnighl help you al that Board. You are encouraged U; contact 
them as soon as possible to begin to gather information that may help you. 


A military officer will be assigned at a later date to assist you in the 
Administrative Review Boai’d process. 

ADJOURN OPEN SESSION 


PRESIDENT: The open session of this Tribunal hearing is adjourned. 

RECORDER: The time is 2:43p.m. The date is 10 March 2007. 


RECORDER: All Rise. 

[The I'ribunal withdrew from the hearing room] 


AUTHENTICATION 

I certify the material contained in this transcript is a true and accurate verbatim rendering, of the 
testimony and English language translation of Detainee's words given during the open session of the 
Combatant Status Review tribunal of ISN 10024. 


[REDATED] 
CAPT JAGC USN 
Tribunal President 
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Mr. Gohmert. And this is ISN 10024 where Khalid Sheikh Mo- 
hammed is questioned by the president of the court, and he goes 
through his warnings to make sure that he is voluntarily entering 
the statement and he has a personal representative read it. And 
I would commend it to anyone who is not familiar with the process. 

But this is like what we do in a military UCMJ court. Of course, 
under Article I, Section 8, the Congress has power to constitute tri- 
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bunals inferior to the Supreme Court. They also have the power to 
discipline the military. 

And so the mistake of the Bush administration was trying to do 
a military commission or tribunal without Congress. The court set 
him straight and we got a good bill. 

And I do agree, perhaps tongue in cheek, that it was a great im- 
provement in 2009 because that is when we changed the words 
“enemy combatant” and substituted therefore the words 
“unprivileged alien enemy belligerent.” I am still concerned about 
using a harsh term. “Enemy” is still in there. 

But nonetheless, some of the things Khalid Sheikh Mohammed 
made very clear that he agreed to was he said I admit and affirm 
without duress I was a responsible participant, principal planner, 
trainer, financier via the military council treasury. I was respon- 
sible for the 1993 World Trade Center operation, responsible for 
the 9/11 operation from A to Z. I decapitated with my blessed right 
hand the head of American Jew Daniel Pearl. I was responsible for 
the shoe bomber operation to down two American planes. It went 
on about trying to bring down the library tower. Sears Tower, 
Plaza Bank, Empire State Building, all the things he goes on to 
admit freely. 

But what gets me is, having served in the military, in the U.S. 
Army, for 4 years, to hear people come in and say that there are 
people who are out there to destroy us, they have declared war on 
us, and they deserve better, some kind of more lavish proceedings 
than our own military is offensive to me as someone who served 
in the military. And I don’t think that anybody who has declared 
war on us deserves a more lavish show trial than our military. 

And I see my time has expired. 

Mr. Sensenbrenner. The gentleman’s time has expired. 

The gentleman from Georgia, Mr. Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. 

Mr. Saltzburg, it is a fact, isn’t it, that the accused in a military 
commission can choose to plead guilty. The guilty plea must be ac- 
cepted, and in so doing, the accused avoids a death penalty. 

Mr. Saltzburg. There is a glitch and uncertainty in the statute. 
The statute seems to permit a joint statement, a stipulation be- 
tween the defense and the prosecution that says the defendant did 
whatever he is charged with, but it is unclear whether or not a de- 
fendant whose guilty plea is accepted actually can be sentenced to 
death under the statute. 

Mr. Johnson. And it is also true that this case against the 9/11 
plotters will rely heavily on charges of conspiracy and material 
support, and those are not traditionally recognized war crimes. Is 
that true? 

Mr. Saltzburg. It is true, and the answer, when I was asked 
what issues might end up coming before an Article III court, they 
are whether or not those crimes can be tried in a commission, and 
secondly, with respect to material support, whether there is an ex 
post facto problem. 

Mr. Johnson. Well, that is exactly what I was getting to, sir. 
And so what we have is a situation where KSM was captured back 
in 2003. It hasn’t been 10 years. It has been 6. Captured back in 
2003. 
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And Mr. Stimson, I believe you did a blog last night. You were 
active on the blog sponsored by The Heritage Foundation, and you 
stated, quote, the Administration deserves credit for making this 
decision however late in coming. Correct? 

Mr. Stimson. Yes, sir, I did write that. 

Mr. Johnson. And you will recall that when KSM was arrested 
back in 2003, that he was transferred to a secret location in East- 
ern Europe and then to Guantanamo where he landed in around 
2006. Is that true? So from 2003 to 2006, he was in a secret loca- 
tion. Correct? Under U.S. custody. 

Mr. Stimson. He was 

Mr. Johnson. Yes or no? 

Mr. Stimson. I don’t know where he was, sir. 

Mr. Johnson. So you don’t know where he was during that time. 

Mr. Stimson. No. I know he was at Guantanamo in September 
2006. 

Mr. Johnson. Now, you do know that KSM was waterboarded 
183 times. 

Mr. Stimson. I have read that in the newspapers, sir. 

Mr. Johnson. Now, you also agree that the military commission 
system was deeply flawed, the one that was produced by the Bush 
administration, as the Supreme Court pointed out. Correct? Deeply 
flawed. 

Mr. Stimson. I don’t think I have ever used those words. The Su- 
preme Court found that 

Mr. Johnson. Okay, well, let’s go with “flawed” then. It was 
flawed. It had to be thrown out and redone. Is that correct? 

Mr. Stimson. That is what the Supreme Court said. 

Mr. Johnson. So now we are going to take a man who has been 
waterboarded 183 times, charged with some offenses that have not 
been recognized as battlefield-type charges, and we are going to use 
a military commission for the first time to try this high-value de- 
tainee. And you don’t think there is much risk involved? 

Mr. Stimson. There is no such thing as a risk-free prosecu- 
tion — 

Mr. Johnson. Okay. Well, do you think it is better for the Fed- 
eral prosecutors, the Justice Department to make that decision 
than it would be for a group of politicians, many of whom have no 
criminal law experience whatsoever to make the decision? 

Mr. Stimson. Professional prosecutors, including Justice Depart- 
ment lawyers, will make the ultimate decision on the charges to be 
brought against KSM, including 

Mr. Johnson. But you think that it is okay for this group to de- 
cide that we want to try this man in 

Mr. Sensenbrenner. The gentleman’s time has expired. 

The gentleman from Virginia, Mr. Goodlatte? 

Mr. Goodlatte. Thank you, Mr. Chairman. 

Mr. Stimson, speaking of professional politicians making deci- 
sions, in November of 2009, in an interview with NBC News, Presi- 
dent Obama told a TV audience that critics of the decision to try 
KSM in civilian court will not find it, quote, offensive at all when 
he is convicted and when the death penalty is applied to him. As 
a former Federal prosecutor and as a military judge, do you see 
any ramifications for the trial of KSM in both military and civilian 



80 


court caused by the President of the United States predicting the 
outcome of the case? 

Mr. Stimson. Of course, I am speaking in my personal capacity, 
Mr. Goodlatte. But those words are unfortunate and could have 
legal ramifications in either military commissions or Federal court. 

Mr. Goodlatte. And would this compromise our ability in any 
way of obtaining the death penalty? 

Mr. Stimson. Anything is possible. I am certain that people in- 
volved in the voir dire process of prospective jurors will make in- 
quiry into that. 

Mr. Goodlatte. And is this a problem that would be difficult for 
a professor of constitutional law, as President Obama once was, to 
have anticipated? 

Mr. Stimson. Well, again, we all say things we regret, and I am 
sure the President would like to take that comment back. 

Mr. Goodlatte. Congresswoman Adams had a dialogue with Mr. 
Saltzburg, and I would like you to comment on that. Professor 
Saltzburg writes in his testimony that only a handful of cases have 
been handled by military commissions, and the military commis- 
sion process has been hampered by starts and stops, changes in the 
rules, and uncertainty about exactly how cases would proceed. 
Those are Professor Saltzburg’s words in his testimony. 

What is the main cause of those starts and stops and changes in 
the rules that the professor cites? It is directed to you, Mr. 
Stimson. 

Mr. Stimson. Well, there have been aggressive and, in my opin- 
ion, appropriate legal challenges to military commissions, and 
those challenges have taken a great deal of time. 

Mr. Goodlatte. Let me ask Mr. Beamer. Were you or the other 
victims’ families contacted by the Administration in anticipation of 
yesterday’s announcement? 

Mr. Beamer. Negative. 

Mr. Goodlatte. And how about any of the attorneys on behalf 
of the conspirators? Have they contacted you? 

Mr. Beamer. No. 

Mr. Goodlatte. Interviewed you in preparation for a defense? 

Mr. Beamer. No. 

Mr. Goodlatte. And, Ms. Hessler, can you tell us, as a constitu- 
tional scholar, what problems you think will manifest themselves 
in proceeding in Article III courts for some terrorists and in mili- 
tary commissions for others? Are we approaching a bifurcated sys- 
tem of rights? 

Ms. Hessler. It certainly seems that way. Eric Holder’s state- 
ment yesterday made clear that he was very, very reluctant to be 
transferring this case back to a military commission, and he ex- 
pressed a commitment to continue Article III courts and he out- 
right criticized Congress for its role in that. 

Mr. Goodlatte. And based on what you have seen from the Ad- 
ministration when it comes to dealing with terrorists, does there 
appear to be a well thought out system based on constitutional 
principles or is it a rudderless approach? 

Ms. Hessler. Well, I would say there certainly has been a cer- 
tain bit of incoherence from the beginning, and even with yester- 
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day’s announcement, there does not seem to be a coherent policy 
in place. 

Mr. Goodlatte. And has the President, who was a constitutional 
law professor at one point, ever made any statements about the ef- 
fectiveness of military commissions? 

Ms. Hessler. He said that the military commissions are fair and 
he said that they can be a vital tool to protecting national security 
information. 

Mr. Goodlatte. Mr. Stimson, I saw you nodding your head. Do 
you have anything to add to that? 

Mr. Stimson. Well, I would direct your attention, Mr. Goodlatte, 
to his May 21st, 2009 speech at the National Archives, and he com- 
mended the use of military commissions for appropriate cases. 

Mr. Goodlatte. And let me ask you about the soundness of that. 
According to news reports, KSM and his four co-conspirators will 
be tried together. Does the Military Commissions Act address trials 
involving multiple defendants? 

Mr. Stimson. It does, sir. 

Mr. Goodlatte. In what way? 

Mr. Stimson. It is allowed. 

Mr. Goodlatte. So you think this is a workable mechanism. 

Mr. Stimson. It is a workable mechanism, just as it would be in 
Federal court. 

Mr. Goodlatte. Thank you very much. 

Thank you, Mr. Chairman. 

Mr. Sensenbrenner. The Chair will recognize himself to con- 
clude the hearing. 

You are back. The Chair recognizes the gentlewoman from Cali- 
fornia, Ms. Chu. 

Ms. Chu. Professor Saltzburg, a number of people today have 
discussed the fact that nearly 10 years have passed since the at- 
tack on 9/11. While I agree that the delay in bringing these co-con- 
spirators to justice is unacceptable, I think it is worth under- 
standing what the delay is about. So, Professor Saltzburg, can you 
help us understand why this has taken so long? 

Mr. Saltzburg. You know, there is a lot of blame that could go 
around. There has been uncertainty about whether or not to pro- 
ceed in commissions or in Article III courts, as I think Mr. Stimson 
said. There were challenges to the commission process which, as he 
put it, were legitimate challenges, ultimately going all the way to 
the Supreme Court, and when the Supreme Court said that the 
commissions as constituted earlier on were inadequate and the leg- 
islation was required. Congress responded in 2006. There was fur- 
ther criticism of the military commission process. Congress re- 
sponded again. And President Obama, when he took office, said he 
wanted to take a look at which forum made most sense, and so he 
stopped things for a while. 

It has been a process of debate within this branch of Govern- 
ment, within the executive branch, and among the American people 
of uncertainty, I think, about how to proceed, and when we thought 
we knew how to proceed, we had challenges to tended to gum up 
the works. 

Ms. Chu. Let me ask another question pertaining to the Federal 
courts. Opponents of trying the conspirators of 9/11 in Federal 
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criminal courts have argued that Federal courts can’t protect clas- 
sified information and that the defendants will he ahle to use the 
trials as a platform for their views. So, Professor Saltzhurg, can 
you respond to those accusations about the Federal courts? 

Mr. Saltzburg. Federal courts have shown they are perfectly ca- 
pable of protecting classified information. I have personal experi- 
ence. During Iran-Contra when Lieutenant Colonel North was 
being prosecuted, I represented the Department of Justice that was 
responsible for dealing with all classified information, and there 
has never been a case in which more classified information was in 
dispute than that case. Federal courts can do it. 

As for the second part of the question, which was — can you re- 
mind — 

Ms. Chu. Using the trials as a platform for their views. 

Mr. Saltzburg. Whatever the forum, military commission or 
Federal court, the defendant is going to have a chance to address 
the court, and I suspect that these defendants will say things that 
will make our blood boil, that will make us angry, that will remind 
us why we hate them so much. And then a Federal judge or a mili- 
tary commission judge will tell them what Judge Brinkema told 
Moussaoui, which is in his case you will have 23 hours a day to 
think about the horrible crimes you committed and, depending on 
the penalty that is imposed, a Federal judge will have the last 
word and it is powerful word. And that Federal judge will either 
be a commission judge or an Article III judge. But the last word 
will come from a judge. 

Ms. Chu. And how does empowering military commissions to try 
detainees undermine the established authority and expertise of the 
Federal courts? Do you think that it does or what is your opinion 
on that. Professor Saltzburg? 

Mr. Saltzburg. I don’t think it undermines the authority of Fed- 
eral courts. The notion, though, that Federal courts can’t do this 
or that because they can’t handle classified information or they are 
unable to deal with unruly defendants just ignores the success that 
they have had in handling more than 400 terrorist cases. It has not 
been a problem for Federal courts, and they ought not to be — their 
ability to do it ought not to be denigrated. 

Ms. Chu. Thank you. 

I yield back. 

Mr. Sensenbrenner. The Chair now recognizes himself for 5 
minutes to close the hearing. 

Probably the most famous military commission trials were the 
ones that were held following the end of the Second World War at 
Nuremberg and in Tokyo. And, Professor Saltzburg, do you think 
that the people who were tried in those tribunals should have been 
tried in an Article III court? 

Mr. Saltzburg. I do not. 

Mr. Sensenbrenner. And why? 

Mr. Saltzburg. Because we were truly in a traditional war 
against nations, and those combatants who violated the laws of war 
were seized largely in Germany and Japan and they were pros- 
ecuted appropriately there where the evidence was. They were 
prosecuted promptly. And I think that, looking back, we can take 
a lot of pride in the way those proceedings were conducted, and 
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they were conducted, by the way, not only by us but by our allies 
who joined together in saying this is the way that justice should 
be done. 

Mr. Sensenbrenner. Well, most of the evidence in terms of the 
9/11 plots was not in the United States and most of the conspiracy 
was not in the United States. So if we are concerned about a chain 
of evidence problem in a criminal trial in an Article III court, how 
are you able to get the convictions if you can’t get the chain of evi- 
dence with the different rules of evidence that are used in criminal 
trials? 

Mr. Saltzburg. The Attorney General said that he had no doubt 
that they had sufficient admissible evidence to convict all five per- 
sons they had, perfectly capable of accounting for the chain of evi- 
dence. Indeed, as I think Mr. Gohmert said, they have admissible 
statements by the defendants admitting their guilt, which were ob- 
tained in a courtroom in a process which there is no doubt in my 
mind they will be admissible in any tribunal. So we don’t have a 
situation in which, because of the way in which people were seized, 
that evidence that only exists abroad and is necessary for a pros- 
ecution — we don’t have that situation here. 

Mr. Sensenbrenner. Mr. Stimson, what is your view on that? 

Mr. Stimson. I think it is speculative at best to suggest that any- 
one in this room has seen all of the evidence that the prosecution 
has at their disposal, evaluated in terms of admissibility, and I 
have no doubt, having seen some of the evidence myself, that there 
will be more evidence available to the prosecutors in a military 
commissions context than in a Federal court context. And more evi- 
dence is better than less evidence. 

Mr. Sensenbrenner. Ms. Hessler? 

Ms. Hessler. I would agree. Certainly more evidence will be al- 
lowed in the military commission. 

Mr. Sensenbrenner. Thank you very much. 

That concludes my questions. 

I would like to thank all of the witnesses for their testimony. It 
has all been very relevant and all probably had to have been 
changed almost 180 degrees when the Attorney General changed 
his position 180 degrees. 

Let me say that I think that the Congress was representing the 
American people when last Congress, which was under different 
management than the House is under this Congress, basically put 
the restrictions on closing Guantanamo, buying a prison in Illinois, 
and trying KSM and his co-conspirators in New York City. I think 
we now have gotten through all the preliminaries on in what forum 
and where the trial will be held. And I hope that there are no fur- 
ther delays by the Government, and I include both the Defense and 
Justice Departments in that hope so that these people will be 
placed on trial. If they plead guilty, as they have done before, they 
can be punished according to law, and I think we can come to clo- 
sure at least on this phase of 9/11. 

So thank you again, and the hearing is adjourned without objec- 
tion. 

[Whereupon, at 11:51 a.m., the Subcommittee was adjourned.] 
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Material Submitted for the Hearing Record 

Statement of Congressman Bobby Scott 
Hearing on IVIilitary Commissions 
April 5, 201 1 

Good morning. I welcome this hearing as an important discussion about 
some of the fundamental principles underlying how we attempt to achieve justice 
in this country. 

Yesterday, the Administration announced it will refer the cases of the 
accused 9-1 1 plotters to military commissions. I view this announcement not as a 
choice between viable alternatives, but merely reverting to the last possible option 
against those who are accused of attacking our people. 

The Attorney General had announced at the end of 2009 that the 9-1 1 
plotters would be tried in federal coirrt and that he was extremely confident in the 
strength of these cases. Since that time. Congress imposed restrictions making it 
impossible for Guantanamo Bay detainees to be brought to the United States for 
trials in federal court. 

Yesterday’s announcement is a reflection of Congress leaving no practical 
option open to the Administration, and I believe the actions of Congress in that 
regard to be unwise. 
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Olit federal criminal justice system, with its laws and procedures, is time- 
tested and provides the best chance of obtaining verdicts against guilty defendants 
in which we will have confidence and which will withstand court challenges. 

Federal courts have convicted 400 people on terrorism related charges over 
the past 1 0 years. In contrast, there have only been sjx convictions under 
commissions since 9-1 1 and, during that time, we have learned that the 
survivability of commissions under court challenges cannot be taken for granted. 
In fact, federal courts have a stronger record of securing convictions and imposing 
tough punishments than the military commissions do. 

A report by the Center for American Progress found that criminal courts are 
a tougher and more reliable forum for prosecuting terrorists than military 
commissions. In fact, terrorists prosecuted by commissions had received 
shockingly short sentences and some had already been released as of the date of 
the report one year ago. 

We should have confidence in the ability of federal courts to continue to do 
their job in such cases. 

This situation reminds me of the counterproductive juvenile justice policy 
we have pursued in this country over the past two decades. We know that 
sentencing juvenile offenders to time in adult prisons actually results in shorter 
sentences but unfortunately higher rates of recidivism. However, politicians insist 
on continuing down a path that does more harm than good just because it sounds 
tough. This is a trap we must avoid. 

Prosecuting terrorists front of military commissions could bring significant 
risk. As we have seen with the prior successfLil challenges to military 
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commissions, we cannot know whether the commissions, and perhaps convictions 
obtained under them, will survive court challenges until those challenges are 
brought and considered - all the way to the Supreme Court. 

Ultimately, by trying terrorists in federal courts, we protect our citizens and 
the principles of the Constitution - which is our ultimate defense against the threats 
to our nation and freedom. 

When Judge Bill Young sentenced shoe bomber Richard Reid in a federal 
court, he said: 

“See that flag, Mr. Reid? That’s the flag of the United States of America. 

That flag will fly long after all of this is forgotten. That flag still stands for 

freedom. You know it always will. Custody, Mr. Officer. Stand Mm 

down.” 

I thank our witnesses for testifying today. It is another hallmark of our 
democracy that we hear and consider differing points of view, learn from each 
other, and we are all better for it. So I look forward to hearing their testimony. 
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First, I would like to thank Chairman Sensenbrenner and Ranking 
Member Scott for holding today’s hearing on the controversy over where 
terror suspects held at the Guantanamo Bay detention camp. 

I would also like the thank today’s witnesses for taking time out of their 
schedule to share their expertise with us: 

• David Reamer, Father of United 93 Passenger Todd Beamer 

• Cully Stimson, Senior Legal Fellow, The Heritage Foundation 

• Stephanie Hessler, Fellow, Manhattan Institute for Policy 
Research 

• Stephen Saltzhiu*g, Professor of Law, George Washington 
University 

This hearing focuses on the continuing controversy over where terror 
suspects held at the Guantanamo Bay detention camp should be 
prosecuted. Although the majority intends to focus on the five detainees 
accused of plotting the 9/11 attacks including Khalid Sheik Mohammed 
(KSM) trial, there is also a growing need of focus on the future terror- 
related attack trials. 

In February 2008, KSM and four other alleged 9/11 plotters were 
charged with murder and other offenses in connection with the attacks in 
the Guantanamo Bay Military Commission system. In November of that 
year, the defendants confessed again in a written statement and stated that 
they wanted to remove their attorneys and plead guilty. However, because 
it was not clear that a death sentence could be imposed in a military 
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commission after a guilty plea, that proposal raised considerably legal 
uncertainty. 

Upon taking office, President Obama initiated a thorough interagency 
re\dew of the status of each Guantanamo detainee by organizing a task force 
made up of representatives of the Departments of Justice, Defense, State, 
Homeland Security, the Director of National Intelligence, and the Joints 
Chiefs of Staff. This review was highly challenging because the prior 
Administration had left incomplete or inadequate files, and it took a full 
year to conduct. 

As a result of this review, the President offered a strong defense of 
trying terror cases in Article 3 courts, and also preserving the option of 
militaiy commissions where appropriate — “[WJhenever feasible, we will 
try those who have violated American criminal laws in federal courts — 
courts provided for by the United States Constitution. Some have derided 
our federal courts as incapable of handling the trials of terrorists. They 
are wrong. Our courts and our juries, our citizens, are tough enough to 
convict terrorists. The record makes that clear.” 

Despite the administration’s best efforts to tiy the 9/11 suspects in 
Article III federal courts, the laws passed by Congress over the last two 
years have made it increasingly difficult and near to impossible to do so. 
Therefore, in order to avoid prolonging the wait for prosecution, the 
Attorney General will allow these particular cases to be tried in military 
tribunals, despite the looming concerns. The 9/11 conspirators detained at 
Guantanamo Bay are charged with horrific acts that will be forever 
imbedded in the memories of all Americans. To be clear, it is not our intent 
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that the 9/11 conspirators do not receive justice for the acts they 
committed. 

However, as these suspects are tried, and in the future if other 
terrorist suspects are tried in a like manner, it is important that we have an 
assessment provision for presentation of a complete case to avoid situations 
like that which arose with the 9/11 suspects - inadequate files and 
incomplete chains of evidence. Without a provision requiring proper 
preservation of a case, there is potential for manipulation and tampering of 
cases that could lead to unfair distribution of justice. 

It is my belief that those convicted of terror attacks on American soil 
should be tried in an Article III court system to ensure fairness. In an 
Article 3 Court, cases are tried under our proven criminal justice system in 
a fair and transparent manner. Proceedings are presided over by a judge 
appointed by the President and confirmed by the Senate and before a jury 
of American citizens chosen from a cross-section of the community as juries 
are chosen in the United States everj^ working day. 

Expert studies show that federal courts hav^e a stronger record of 
securing conviction and imposing tough punishments than the military^ 
commissions do For years, through Administrations of both parties, the 
federal courts have repeatedly handled complex terrorism cases. 

I, and many of my colleagues I presume, agree that these 9/11 victims 
must get justice. Howev'^er, I believe that the military^ commission trial is 
simply not the most efficient way to seek this justice. “Fairness,” a word 
that this democracy values, has potential to become a key risk factor. 
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In the last few years, Congress has passed laws making it almost virtually 
impossible to tiy^ the alleged attackers in federal court. Fortunately, in the 
cases of the 9/11 conspirators, there has been substantial evidence gathered 
which almost indefinitely proves their guilt. Whether these individuals are 
tried in a federal court or a military commission, the evidence fav^oring 
conviction is overwhelming. It is a well-known factor that the prosecution 
has a better chance of convicting in military commissions than in civilian 
court. 

However, the process of military commissions brings up concern for 
future trials and fairness among other potential terrorist suspects, where 
there may be less overw^helming evidence of their guilt. Without the proper 
checks and balances on discretion, this process has the potential to place 
individuals of specific races or religions in jeopardy of association with 
terrorism or groups. This very" fact is the reason why fairness is vital in 
these trials, and another reason why I fav"or the use of Article III courts. 

Again, I would like to thank the Chairman for holding this hearing, 
and thank the witnesses for their testimony. I yield back the remainder of 
my time. 
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Statement of the Honorable John Conyers, Jr. 
for the Hearing on 

“Justice for America: Using Military Commissions to Try 
the 9/11 Conspirators” 

Before the Subcommittee on Crime, Terrorism and Homeland Security 


Tuesday, April 5, 2011, at 10:00 a.m. 

2141 Rayburn House Office Building 

Yesterday, the Attorney General aimounced that the alleged plotters of the 
September Eleventh attacks will be referred to the Defense Department for 
prosecution in military tribunals. 

1 regret this decision. Thousands of American civilians were killed that day 
on U.S. soil and in airplanes above our skies. As we will hear today, our federal 
courts are tlie strongest, most reliable venue for bringing justice to those who 
perpetrated these terrible acts. Military Commissions - even as improved in 2009 
- are imtested. They bring great legal risk. And they cause imnecessary friction 
with our allies around the world. 

That said, 1 do understand the position in w'hich the Administration finds 
itself For better or worse. Congress has made it impossible to bring these 
individuals to court for trial. Under the 201 1 Defense Authorization bill for 
example, no defense funds may be spent to bring Guantanamo detainees to the 
United States for any purpose - including trial. An even broader prohibition is 
contained in tire spending bill that recently passed the House, 

This intrusion on prosecutorial judgment is shameful. And tire political 
demagoguing on this issue, like many other questions of terrorism, has been an 
embarrassment to the Congress. But, unfortunately, tliere is no sign tliat Congress 
will alter course on this issue any time soon. 

With court trial foreclosed by Congress, the options left for bringing the 
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alleged perpetrators of 9/1 1 to justice are few. These individuals have been in 
custody for nearly a decade and there has still be no adjudication of responsibility, 
and no punishment under law. 

The prior Administration obviously bears much of the blame for this state of 
affairs. For many years, it preferred to hold these men in secret jails, to use the 
waterboard and other tortures, and to keep them in legal limbo without seeking 
justice or prosecution of any kind. 

That abdication has greatly complicated efforts to bring tliis matter to a 
close. So in that sense 1 understand the Administration’s need to make some sort 
of decision today, even as 1 disagree with the path chosen. 

Critically, however - we must not allow this approach to become “the new 
normal” in this area. We have long had a bipartisan consensus that federal courts 
are an appropriate venue for trying serious terrorism cases, and I am hopeful that 
witli tlie political distraction of these particular defendants out of the way, we can 
resume the orderly handling of such cases. 

Federal courts have prosecuted hundreds of terrorism suspects; these 
convicts now sit in secure federal prisons, including our super-maximum security 
prisons from which no one has ever escaped. 

These include the trials of al Qaeda terrorists such as 9/1 1 conspirator, 
Zacarias Moussaoui, and the so-called "shoe bomber," Richard Reid. It also 
includes the successful conviction of the African embassy bomber Ahmed 
Ghailani, recently sentenced to life imprisonment without possibility of parole. 
Other successful terrorism prosecutions include: 

• The “Blind Sheik” Omar Abdel-Rahman was convicted in 1996 of 
terrorism offenses related to the first World Trade Center bombing and 
other plots and is currently serving a life sentence in federal prison. 
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• The Kenya and Tanzania embassy bombers were tried in Manhattan 
sentenced in 2000 to life imprisonment without possibility of parole. 

• Aliined Omar Abu Ali was convicted in November 2005 of conspiracy to 
assassinate the U.S. President and conspiracy to commit air piracy and 
conspiracy to destroy aircraft, Ali was sentenced to 30 years in prison. 

• In September 2009, Najibullali Zazi was charged with conspiring to use a 
weapon of mass destruction as part of an al-Qaeda plot bomb targets in the 
United States. Several of his alleged associates have been arrested and 
charged in federal court. 

Furthennore, this should not be a partisan issue. Flundreds of terrorism cases were 
prosecuted in court by the Bush Administration. Indeed, in its final budget request 
to tlie Congress, the Bush Administration described its record in terrorism cases as 
follows: 

“Since September 11, 2001, the Department has charged 512 
individuals with terrorism or terrorism-related crimes and convicted or 
obtained guilty pleas in 319 terrorism-related and anti-terrorism 
cases.” 

A bipartisan collection of military and law enforcement professionals agree: 

• Former Secretary of State Colin Powell - “Let’s get tliis population of 

1 92 [at Guantanamo Bay] sorted out. 1 have no problem with them being 
tried here in tire United States,” 

• Marine Corps Generals Joseph Hoar, Charles Krulak and 31 fellow 
officers — “[CJritics claim that a trial in federal court will provide a 
platform for these terrorists to spread their message of hate. On tire 
contrary, we are confident that these trials will showcase America at its 
best, a nation of laws. In the war of ideals, we can only lose if we forfeit 
ours.” 
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• Former FBI Director William Sessions - “If we're looking for justiee for 
the vietims of terror, if we're looking to securely lock up those who have 
committed or sought to commit terrorist acts against American citizens, 
our federal courts provide the proven and reliable way to ensure that 
justice. The federal courts have a demonstrated track record in bringing 
terrorists to justice.” 

• Former Bush Administration Deputy Attorney General Jim Comey 
and Office of Legal Counsel Head Jack Goldsmith - “One reason 
commissions have not worked well is that changes in constitutional, 
international and military laws since they were last used, during World 
War 11, have produced great uncertainty about the commissions' validity. 
This imcertainty has led to many legal challenges that will continue 
indefinitely — hardly an ideal situation for the trial of the century. By 
contrast, there is no question about the legitimacy of U.S. federal courts to 
incapacitate terrorists. . . . Many of these terrorists are locked in a 
supennax prison in Colorado, never to be seen again.” 

On the other hand, the Guantanamo-based military commissions are 
unavoidably tainted by the unlawful policies of the Bush Administration. As a 
result, they are essentially a propaganda gift to al-Qaeda recruiters. 

Most fimdamentally, where the so-called “jury” is composed of military 
members - the same military that is holding the defendant captive and that is 
prosecuting the case - its verdict will never win broad acceptance and credibility. 

Beyond this basic flaw, the military commissions have completed just five 
cases, including three by plea bargain. Proceedings have been marred by 
irregularities and inconsistent application of ever-changing procedural and 
evidentiary rules. And these untested procedures have yet to withstand appellate 
review, making verdicts they produce highly vulnerable to reversal. 

The Commissions also raise serious questions under international law by 
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permitting retroactive criminal charges, and by anthorizing novel purported war 
crimes such as conspiracy and material support. As a result, any military 
commission verdict is rmnecessarily vulnerable. 

The commission process has improved with the enactment of the 2009 
Military Commissions Act and Defense Department’s promulgation of detailed 
Commission Rules released last year. 

Particularly with respect to counsel in eapital cases, these new processes are 
a step in tire right direction. 

But that is just one step, and many more need to be taken. For example, the 
Defense Department nrles: 

• continue to allow the introduction of coerced statements under certain 
circumstances; 

• deem evidence derived from statements obtained by cruel, inhumane, and 
degrading treatment to be admissible if ‘Tise of such evidence would 
otherwise be consistent with the interests of justice;” and 

• authorize new military commission offenses to be applied retroactively, 
even if the charged conduct was not considered a war crime at tlie time it 
was committed, as may be the case with conspiracy and providing 
material support to terrorists. 

In my view, the risk presented by allowing military commissions to try the 
most important terrorism prosecutions in a generation - the 9/11 cases - under a 
new, untested, and untrusted system is a risk that we should not undertake. 1 
understand that the Administration sees it differently. And 1 will be watching 
closely to see how this next phase of the matter unfolds. 
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Congressman Henry C. “Hank” Johnson, Jr. 

Statement for the Hearing on 
"Justice for America: Using Military Commissions to Try 
the 9/1 1 Conspirators" 

April 5, 2011 

Yesterday, Attorney General Holder announced tliat Khalid Sheikli 
Mohammed and the other the alleged co-conspirators of the September 1 1 attacks 
will be tried in military tribunals instead of the federal court system. 

I am disappointed by the Administration’s announcement that it will reverse 
course and seek the prosecution of suspected September 1 1* co-conspirators in the 
military commissions system instead of in our federal courts system. Thousands of 
Americans lost their lives on September 1 1“'. I have faith in oiu federal courts 
system and sincerely believe that our federal courts system is the proper venue for 
trying the alleged co-conspirators. 

Our federal courts system is tried and true - federal courts have prosecuted 
hundreds of individuals of terrorism related offenses since September 1 1* with a 
prosecution rate of over 90%. To date, federal courts have secured over 400 
terrorism-related convictions since September ll'*' while the military commissions 
system has convicted only six, three of whom have already been released. 

Still, this was a tough decision for the Administration to make. The 
Administration has its hands tied. Families who have lost loved ones during the 
September 1 1^’ attacks have been seeking justice for nearly a decade. As the 
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Attorney General stated yesterday, justice for these families should not be delayed 
any longer. 

Congress has prohibited the Administration from brining detainees into the 
United States, even for prosecution. It is a shame that politics has infringed on the 
Executive Branch’s right to make a vital prosecutorial decision. 

While I wholeheartedly believe that the U.S. federal courts system is 
equipped with the necessary tools to try the suspected September 1 1* co- 
conspirators, and bring Justice to those who have lost their lives during that attack, 
I understand that the Administration does not have many choices. Congress has 
blocked its ability to try these individuals in the United States. 


With that, 1 yield back the balance of my time. 
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Department of Justice Fact Sheet 
The Criminal Justice System as a Counterterrorism Tool 

The Obama administration is committed to using every instrument of 
national power to fight terrorism - including intelligence and military operations 
as well as the criminal justice system. As a counter-terrorism tool, the criminal 
justice system has proven incredibly effective in both incapacitating terrorists and 
gathering valuable intelligence from and about terrorists. In every instance, the 
administration will use the tool that is most effective for fighting terrorism, and 
will make those decisions based on pragmatism, not ideology. 

I. Intelligence Collection 

The criminal justice system has been the source of extremely valuable 
intelligence on al-Qaeda and other terrorist organizations. The criminal justice 
system provides powerful incentives for suspects to provide accurate, reliable 
information, and the Department of Justice and FBI work closely with the rest of 
the intelligence community to maximize information and intelligence obtained 
firom each cooperator. Below are just a few public examples. 

Cooperators Provide Intelligence on al-Qaeda and Other Terror Groups 

• L’Houssaine Kherchtou, who was arrested, Mirandized, charged with 
terrorism offenses, and cooperated with the government, provided 
critical intelligence on al-Qaeda. He testified in 2001 against four 
al-Qaeda members who were later sentenced to life in prison after 
being convicted in connection with the East Africa Embassy 
bombings. 

• After his capture in Afghanistan, John Walker Lindh pleaded guilty in 
2002 to supporting the Taliban and, as part of his plea agreement, 
provided valuable intelligence about training camps and fighting in 
Afghanistan. 

• Mohammed Junaid Babar, arrested in 2004 for supporting al Qaeda 
and plotting attacks in the United Kingdom, has provided intelligence 
on terrorist groups operating along the Afghanistan/Pakistan border 
and has testified in the successful trials of terrorists in the United 
Kingdom and Canada. He is scheduled to testify in another terrorism 
trial in New York later this year. 
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• David Headley, arrested in 2009 and charged in connection with a 
plot to bomb a Danish newspaper and his alleged role in the 
November 2008 terror attacks in Mumbai, has provided extremely 
valuable intelligence regarding those attacks, the terrorist 
organization Lashkar y Tayyiba, and Pakistan-based terrorist leaders. 

• Adis Medunjanin, an alleged associate of Najibullah Zazi, was taken 
into custody in January 2010, and, after waiving his Miranda rights, 
provided detailed information to the FBI about terrorist-related 
activities of himself and others in the United States and Pakistan. He 
has been charged with conspiring to kill U.S. nationals overseas and 
receiving military-type training from al-Qaeda. 

• Other law enforcement cooperators are currently providing important 
intelligence regarding terrorist activity from East Africa to South Asia 
and regarding plots to attack the United States and Europe. 

II. Incapacitating Terrorists 

Hundreds of terrorism suspects have been successfully prosecuted in federal 
court since 9/11. Today, there are more than 300 international or domestic 
terrorists incarcerated in U.S. federal prison facilities. Events over the past year. . 
demonstrate the continuing value of federal courts in combating terrorism. In 
2009, there were more defendants charged with terrorism violations in federal 
court than in any year since 9/1 1 . 

Past Terrorism Convictions and Recent Terrorism Indictments 

• Richard Reid was arrested in December 2001 and convicted pursuant 
to a guilty plea in October 2002 of attempting to ignite a shoe bomb 
while on a flight from Paris to Miami carrying 1 84 passengers and 14 
crewmembers. He is serving a life prison term. 

• Ahmed Omar Abu Ali was convicted in November 2005 of 
conspiracy to assassinate the U.S. President and conspiracy to commit 
air piracy and conspiracy to destroy aircraft. Ali was sentenced to 30 
years in prison. 

• In May 2006, Zacarias Moussaoui was sentenced to life in prison 
after pleading guilty to various terrorism violations, admitting that he 
conspired with al-Qaeda to hijack and crash planes into prominent 
U.S. buildings as part of the 9/1 1 attacks. 
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• In September 2009, Najibullah Zazi was charged with conspiring to 
use a weapon of mass destruction as part of an al-Qaeda plot bomb 
targets in the United States. Several of his alleged associates have 
been arrested and charged in federal court. 

• During 2009, 14 individuals were charged in the District of 
Miimesota coimection with an ongoing investigation of individuals 
who have traveled from Mirmesota to Somalia to train with or fight 
on behalf of the terrorist group al-Shabaab. 

• In September 2009, Daniel Patrick Boyd and others were charged 
with plotting an attack on U.S. military persoimel at the Quantico 
Marine Base, as well as recruiting young people to travel overseas in 
order to kill. 
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Closing Guantanamo: 

National Security Leaders, Legal Experts, 

9/11 Victims’ Families Support Federal Court Prosecutions 

The decision to hold snspecied terrorists accountable in IJ.S. federal courts confers greater 
credibility on the United States ’ handling of these cases and helps to promote cooperation fi'om 
foreign allies. The following quotes from U.S. national security, political, legal experts, as well 
as 9/11 victims ’ family members and foreign leaders speak to the many reasons why the 
United States should try suspected terrorists in U.S. federal criminal courts and to the safety of 
U.S. prisons to safety hold convicted criminals. 


Updated on August 25, 2010 


U.S. Militan' Leaders 

Colin Powell knows our federal legal system ean handle Guantanamo detainees. 
“Guantanamo has become a major, major problem ... in the way the world perceives America. . . . 

I would simply move them to the United States and put them into our federal legal system. 
Essentially, we have shaken the belief the world had in America's justice system by keeping a 
place like Guantanamo open and creating things like the military commission. We don't need it 
and it is causing us far more damage than any good we get for it.”‘ Former Secretary of State 
CoHn Powell, June 2007 

Brigadier General Cullen says federal courts confer a needed fairness in trying suspected 
terrorists. “We should, in trying these five individuals in particular, bring them before a forum 
about which there is going to be no issue about the fairness of the trial or the procedures or the 
transparency if in fact these guys are convicted.”^ Former Brigadier General James P. Cullen, 
United States Army Re.serve. (Ret.). Former Judge Advocate General’s Corps, USA 

Rear Admiral Hutson knows the U.S. federal criminal court system can effectively 
prosecute 9/1 1 suspects. “There’s been so much irresponsible rhetoric about the threat and the 
dangers and the incapacity of federal courts to handle these cases and so forth that I think that 
when these cases go to trial, are safely and successfully prosecuted, that that’s going to throw 
water on all of that discussion and that people - Americans, are going to be - come to understand 
that we can do this. And that will enable us to get on with it at a much faster pace than we’ve 
done up to now where we’ve just sat around sort of wringing our hands and saying oh woe is us, 
this is too hard for us to handle.”’ Former Rear Admiral John I). Hu.ston, USN (Ret), Former 
Judge Advocate General, U.S. Navy 
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Law Enforcement 


New York Police Department Commissioner asserts it’s appropriate to prosecnte 9/11 
suspects in New York. In a reported statement by Raymond Kelly, he said “It’s highly 
appropriate that those accused in the deaths of nearly 3,000 human beings in New York City be 
tried here, and the NYPD is prepared for the security required.”’' Current Netv York Police 
Department Commissioner Raymond Kelly 

Former Deputy Chief of the New York Fire Department let’s try the 9/11 suspects the right 
way. According to a New York Times article on November 13, 2009, Jim Riches said “Let them 
come to New York.” “Let them get on trial. Let’s do it the right way, for all the world to see 
what they’re like. Let’s go. It’s been too long. Let’s get some justice.”' Retired Deputy Chief of 
the Ner\v York Fire Department, Jim Riches, whose son, .Jimmy, also a firefighter, died in the 
aiiack 

Former F.B.I. Director says our federal courts will ensure justice is served. "If we're 
looking for justice for the victims of terror, if we're looking to securely lock up those who have 
committed or sought to commit terrorist acts against American citizens, our federal courts 
provide the proven and reliable way to ensure that justice. The federal courts have a 
demonstrated track record in bringing terrorists to justice."'’ William S. Sessions, Former 
Director of the F.B.I. from 1987 to 1993 

ll.S. Political Leaders 


Chairman of the Senate Armed Services Committee affirms terrorists can safely held in 
U.S. prisons. “We should not be cowed by terrorists to the point where we're not even willing to 
keep them in prisons that are maximum-security prisons. To be intimidated by terrorists so that 
we can't even try and imprison them in maximum-security prisons in the United States to me is 
giving in to terrorism.”' Senator Carl Levin (D-MI) 


Mayor of New York supports the decision to hold the trials in his city. “1 told him New 
York City stands ready to assist the federal court in the administration of justice in any way 
necessary. I have great confidence the New York Police Department and federal authorities will 
handle security expertly.”* Current Mayor of New York, Michael Bloomberg 

Conservatives say moving Gnantanamo detainees to the United States makes “good sense ” 

David Keene, founder of American Conservative Union, Grover Norquist, president of 
Americans for Tax Reform, and former representative and presidential candidate Bob Barr say 
moving suspected terrorists to the Thomson, Illinois prison facility, "malces good sense." 
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Taxpayers, they note, have already invested $145 million in the facility, which has been "little 
used." And the surrounding community, they add, could benefit from increased employment 
once the prison becomes filled. "The scaremongering about these issues should stop," they add, 
noting that there is "absolutely no reason to fear that prisoners will escape or be released into 
their communities.”® 

Chairman of the U.S. Senate Judiciary Committee says federal courts can effectively 
prosecute suspected terrorists. Praising Attorney General Eric Holder's decision. Senator 
Leady said that the federal courts have proved "time and time again" that they're "capable of 
trying high-profile terrorism and national security cases.""’ U.S. Senator Patrick Leahy (D-VT) 

Illinois Congresswoman says U.S. courts and prisons can handle Guantanamo detainees. 

“The Guantanamo Bay facility is a recruiting tool for A1 Queda and a mark against the morals of 
the United States. In closing ‘Gitmo’ and moving some detainees to Illinois, we strengthen our 
national security, create thousands of jobs, and bring long overdue justice to those who have 
committed atrocities against the United States. Our American criminal justice and penal systems 
are fully capable of handling these individuals. In fact, today there are 340 domestic and 
international terrorists in U.S. prisons, including 35 in Illinois.”*’ Congresswoman Janet 
Schakawsk)! (D-IL) 

Michigan State Representative believes terrorists would not threaten local commtinities. “I 
don’t believe terrorists are super human. They are no more dangerous than the Crips and the 
Bloods. The gangs in California might cause a more dangerous situation [than Guantanamo 
prisoners].”'*’ Michigan State Rep. Joel Shellrowti (D) 

9/11 Widows 


9/11 widow speaks out about trying suspected terrorists in federal courts. “I was extremely 
pleased by the announcement that they will be moving these trials to the federal court system. 1 
have always felt that the credibility of any verdict born out of the broken military commissions 
system, a system that was secretive in nature, lacked due process, used evidence tainted by 
questionable interrogation methods, would lack legitimacy. And at the end of the day. the only 
outcome worth pursuing is the truth and the only way to get there is by fair trials that uphold the 
constitution. If we tried these suspects in the military commission system, I think that would 
prove to be more dangerous to us because people who sympathized with them would feel that 
any verdict coming out of that system that was secretive, whereby we knew that the evidence 
was questionable - they might have had more of a problem accepting that verdict and might have 
been more tempted to start trouble here. I think that by using our federal court system and 
having total transparency will lessen the case and will lessen our danger Mindy Kleinherg, 
September 1 Advocates 
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9/1 1 widow supports prosecuting 9/1 1 suspects in New York city. “T certainly believe that 
we’re finally on the path of justice being served and it is one piece to a path of justice and I 
believe that bringing these people to New York City finally avails the victims of 9/1 1 and their 
families to see the prosecution of these people as a - to this point, families have been able to, by 
lottery system, go to Cuba to see pieces of certain trials. That’s not really fair to families who 
wish to see justice being served to their loved ones. And this finally will avail them of that 
justice, bring them here. And I’m fully confident in our system of justice to guard - people and 
place, the city around the court systems as well as the people on trial. Fatty Casazza, 
September 1 1'^ Advocates 

Corrections Professionals 


American Correctional Association declares Americans would be safe should detainees be 
transferred to U.S. prison facilities. “THEREFORE BE IT FURTHER RESOLVED that the 
American Correctional Association does hereby assure Congress and our elected leaders that 
they can have every reasonable expectation that public safety would be secure and that there 
would be no danger or imminent threat to the American people should they decide to transfer 
detainees from foreign countries to federal, state or military facilities in the United States.” 
Resolution was adopted by the American Correctional Association Delegate Assembly on Aug. 
12, 2009, at the Congress of Correction in Na.shville, Tenri. 

Foreign Leaders 

European government officials and attorneys raise opposition to the U.S. government’s use 
of military commissions. According to a November 2001 New York Times article, "no country 
in Europe could extradite detainees to the United States if there were any chance they would be 
put before these military tribunals," said a Spanish prosecutor. The news article went on to say 
“the use of hearsay evidence, which would be allowed in the tribunals under Mr. Bush's order, 
would not trouble some European nations, but would raise hurdles in the United Kingdom and 
Ireland, where it is forbidden,”'® 

U.S. Judiciary Leaders 

President of the American Bar Association says trying 9/11 suspects in federal courts will 
assure accountability to America’s victims and the international community. “The military 
commissions under which these high-profile detainees were first charged were constitutionally 
flawed and scorned by the international community. Despite procedural improvements enacted in the 
Military Commissions Act of 2009, we believe that a decision to resume their prosecution in military 
conmiissions would have failed to provide the credibility that is essential to acceptance of any final 
verdict. Our federal courts, respected around the world, are well-equipped to handle trials of this 
magnitude. They will provide a fair and impartial forum for bringing these accused criminals to 
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justice and will assure transparency and accountability to wctims and the international 
conuTiiinity.”*^ Carolyn B. Lamm, President, American Bar Association 

U.S. Judge, which presided over the 2003 trial of the "shoe bomber," Richard Reid, says 
it’s better to try terrorists as criminals. During the sentencing of Reid, Judge Young said "You 
are not an enemy combatant. You are a terrorist. You are not a soldier in any war. .. To give you 
that reference, to call you a soldier, gives you far too much stature." ** U.S. Judge William Young 

Two former Illinois U.S. Attorneys support trying Guantanamo Bay detainees in federal 
courts and housing them in U.S. prisons. “We support trials for the detainees in our federal 
courts, which means that they must be brought to the U.S. to stand trial and thus must be housed 
in appropriate prisons in this country,” The quote came from a letter that Ex-Northern District 

of Illinois U.S. Attorneys Thomas P. Sullivan and Dan K. Webb wrote in late November 2009 
about placing Guantanamo Bay detainees in a Thom.son, III., state prison. 

U.S. District Court Judge says the U.S. Constitution applies anytime U.S. authorities 
exercise its jurisdiction or powers. Responding to arguments made by prosecution that the 
U.S. Constitution does not apply to a U.S. Court in Berlin, Gennany, U.S. District Jude Stern 
said “there has never been a time when U.S. authorities exercised governmental powers in any 
geographic area ~ whether at war or in times of peace - without regard for their own 
Constitution.” Stern went on to explain “the Constitution of the United States is a law for rulers 
and people, equally in war and in all times, and under all circumstances.”^” Former U.S. District 
Court .ludge Herbert.!. Stern wax nominated by Richard Nixon and served for 12 years as a U.S. 
Judge 

U.S. Supreme Court Justice says U.S. government violated the U.S. Constitution when it 
used military commissions against Vaniashita. Dissenting in the U S. Supreme Court case£y 
Parte Yamashita (1945), Justice Frank Murphy said Yamashita’s Fifth Amendment (due process) 
rights had been “grossly and openly violated without any justification.” Murphy further noted no 
exception “is made as to those who are accused of war crimes or as to those who possess the 
status of an enemy belligerent.”^' Former U.S. Supreme Cowl Justice Frank Murphy hyk on the 
court from 1940 to 1949 

U.S. Supreme Court Justice favors federal civilian courts to try terrorism cases. At the 9* 

Circuit Judicial Conference, a panel discussion reached a consensus in favor of using civilian 
courts instead of military commissions. “Article III courts are quite capable of trying these 
terrorist cases,” Supreme Court Justice Anthony Kennedy said.^^ US. Supreme Court Justice 
Anthony Kennedy 


' httn://mv\v.abaii£t.oiir/nolady.hetlcrs/a!ititcrror/2009iiov25 uuantaiuimotiial i.pdf . 
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Louis Fisher, “Military' T ribunals & Presidential Power: American Revolution to the War on Terrorism.” 2005, 
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Cafolyrj S, Lanmi 
Ptesidont 


November 25, 2009 

HoDOs-sble Eric H. Holder, Jr, 

AUoraey Genera) of the United States 

Department of Justice 

950 Peomsyivarsi’a Ave.. N.W. 

Washington, DC 20530 

Dear Attoniey General Holder: 

I HIT! vvriiing on behalf csf the American Bar Association to express our support for the. recent 
decision of the Depahmont of Justice to pursue prosecutiori in federal court of the five 
Guantanamo detainees accused of conspiring to commit the 9/1 1 terrorist attacks. The transfer 
of lhe.se liigh- pTofik cases to federal court affirms this nation's adherence to due process and the 
mie of law, and clearly establishes that these men are being tried as criminal: not as soldiers in 
anned conOict. 

Those who pioTted the ten’orist attacks against the United States must be brought to justice and 
held fully accountable for dieir iiorriilc crimes. Hsjwever, no matter how heinous the charges, 
the long awaited trials of these alleged terrorists must be both fair and perceived as fair, or the 
resuiliiig verdicts will not be recognized as legitimate. The accused must receive the competent 
assistance of counsel, be afforded due process, and treated as innocent iinti] proven guilty, 
Americans would not want our citizens who might be airested and charged in a foreign state to 
receive auylhiiig less. 


"A -U. ^ 


Pursu^'g lu-ricp 


AMlRfCAN BAR ASSOCiATSON 


321 North Clark Street 
Chicago, iL &0654-759& 

012) 9S8-5109 

Fax: 012) 988-5100 

E-mail: abapreslctent@3b3n9t.org 


The miiitaiy commisriom under which these high-profile detainees were first charged were 
constitutionally flawed and scoiued by the intematioiial cumrnunity. Despite procedural 
improvements enacted in the Military Commissions Act of 2009, we believe that a decision to 
resiime tbsir prosecution in militaiy commissions would have failed to provide the credibility 
that is essenual tu acceptance of any final verdict. 

Our federal courts, respected around the world, are well-equipped to handle trials of this 
magnitude. They will provide a fair and iiTipartis.l forum fbr bringing these accused criminals to 
justice and will a5sure trensparency and accountability to victims and the international 
corrsmuniiy. 


Sincerely, 



Carolyn B. Lamm 
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Rear Admiral Don Goter, USN (Ret.) 

Rear Admiral John D. IIdtsok, IJSN' (Rit.) 
Bkigabikr General Bavib M. Brahms, IJ'SMC (Ret,) 
Rriga-dier General James R , Gullen, USA. (Rex,) 


September 9, 2009 


The President 
Ths White House 
1600 Pemisyivania Avenue NW 
Washington, DC 20500 

Dear Mr. President: 


We have been greatly encouraged by reports that yon are considering prosecuting the 
alleged planners of the 9/! 1 attacks in federal civilian court, and write to offer our strong 
support for such an effort. Even if military commissions remain an option for tiy'ing 
some Guantanamo detainees for violations of the laws of war, we believe that it would be 
wrong to treat the leaders of a! Qaeda as wairiors deserving of military trials. America's 
well esteblished system of civilian justice is not just w'ell equipped to handle these cases, 
it is far better suited to the task of di.screditing and defeating the terrorist enemy we face. 

When the planners of 9/1 1, including Khalid Sheikh Mohammed, are finally brought to 
justice, it will be an extraordinarily important snoment in the struggle against terrorism. 

If these trials are held before civilian judges and juries, it will highlight the strength and 
legitimac}' of our system of justice, and at long last focus the world's attention where it 
belongs: on the crimes these men committed against us, rather than on how w'e are 
treating them. 


It will be much harder to achieve these goals if these men are brought instead before a 
military commission. Even if the commission system is reformed, with improved 
procedural protections, it will take time to overcome the stigma it acquired during the last 
adininistratioE, when it became a symbol of what was wrong with GuantsBaino. 
Defendants before military' commissions will have the advantage of being able to 
challenge the legitimacy of the system, in which they are being tried, instead of simply 
having to face the evidence against them. These challenges could delay justice and divert 
attention away from the accused terrorists' crimes. If defendants are convicted - and 
especially if they are sentenced to death - the verdicts may not be seen as fully legitimate 
around the world. Particularly in the most prominent terrorisni cases, our nation caimot 
afford more legal controversy and doubt; and we will not have another chance to get thi^ 
right. 


Moreover, even if we had full confidence in the military' commissions system, we do not 
believe that it would be in America's national interest to use it against terrorists W'ho 
commit atrocities against civilians. Like virtually all terrorists througliout history, a! 
Qaeda members want to be seen as soldiers, not as ciiminais. That warrior mystique 
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minds, the murder of their enemies, This is why a! Qaeda has always described its crimes 
as acts of "war." 

We agree with your counter-terrorism adviser John Brennan that accepting this "global 
war" mindset served only to "validate al Qaeda's twisted world view'." Placing al Qaeda's 
leaders before a military couit would deepen the damage. It would give these men the 
warrior status they crave. On the other hand, trying them before a civilian court would 
strip them of their military pretentions, and expose them as the despicable, and yes, 
common, criminals that they are. 

We find it disturbing that some who want to be seen as "tough" on terrorism continue to 
disparage America's institutions of civilian justice, while reinforcing our enemies' 
narrative that the murder of civilians is a form of waging war. We trust that you will 
reject this view, and remind Americans that trying mass murderers before the greatest 
system of justice in the world will be a rnark: of strength and of confidence in our 
democracy. 


With respect, 

Rear Admijal Don Outer, USN (Ret.) 

Rear Admiral John D. Hutson, USN (Ret.) 
Brigadier General David M. Brahms, USMC (Ret.) 
Brigadier General James P. Cullen, USA (Ret.) 



Rear Admiral Dod G 


Admira! Guter served in lie U.S, Navy for 32 years, concluding his career as the Navy’s 
Judge Advocate General from 2000 to 2002. Admiral Guter currently serves as President 
and Dean of the South Texas College of Law in Houston, TX. 


Rear AdmirnI John D. Hafson. USN fRet.) 

Rear Admiral John D, Hutson served in the U. S. Navy from 1973 lo 2000. He was the 
Natry's Judge Advocate Getieial from 1997 to 2000, Admiral Hutson now serv'es as 



General Brahms served in the Marine Corps from 1963-1988. He served as the Marine 
Corps’ senior legal adviser from 1983 until his retirement iii 1988. Genera! Brahms 
currently practices law in Carlsbad, Caiifonna and sits on the board of director of the 
Judge Advocates Association. 
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JOHN C. COUGHENOUR, UNITED STATES DISTRICT JUDGE 
WESTERN DISTRICT OF WASHINGTON 
APRIL 5, 2011 

Subcommittee on Crime, Terrorism, and Homeland Security 
Committee on the Judiciary 

Hearing on using military commissions to try the 9/11 conspirators 
Letter for the Record on behalf of the Constitution Project 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF W ASHINGTON 
UNITED STATES COURT HOUSE 
SEATTLE, WASHINGTON 98101 

(2('iri)370-SS00 

JOIIK C (’OUCIII'AOIJR 
IJritsd Smre^ Di^rricr Judge 


March 29tli, 2011 


Dear Members of the Subcommittee on Crime of the House Judiciary Committee, 

1 am writing in response to a notice of hearing called by Chairman Sensenbrenner to be 
held on April 5, 201 1 on the subject of using military commissions to try the 9/1 1 conspirators. 1 
request that my letter be made a part of the record for this hearing. 

1 have earned my stripes on this topic. The case of Ahmed Ressam, aka the Millennium 
Bomber, involved months of trial, three trips to the Ninth Circuit, and one trip to the Supreme 
Court. In the years since, 1 have repeatedly argued that the use of military commissions to try 
these cases is a mistake. They have been slow and ineffective, resulting in only four 
convictions — and two of those defendants have already been released. They have the potential to 
elevate ordinary criminals to the status of symbolic warrior-martyrs. They are vulnerable to 
appeal and reversal. And they limit the willingness and ability of foreign governments to 
extradite suspects and provide us with evidence. 

Supporters of military commissions point to the supposed problems with traditional 
Article HI courts, but these are empty worries. 

First, they tell you that a trial or sentencing in an Article III court is prohibitively 
expensive. The Marshal’s Service informed me afterthe Ressam Trial that the total cost of 
security was under $ 1 00,000. A large part of the opposition to Article HI trials in the Southern 
District of New York is the notion that the city would be left with the tab. It is my understanding 
that the City of Los Angeles and the Los Angeles Police Department did not spend a dollar on 
security during the Ressam trial. 

Second, they say that we cannot risk bringing these dangerous people to jails and prisons 
in the United States. But we already have hundreds of accused and convicted terrorists being 
held in federal prisons inside the United States, and there has not been a single instance where 
national security has been impacted by their presence in our Bureau of Prisons. 

Next, they tell you that such trials will give a defendant an opportunity to spout hateful 
propaganda. But some of the most memorable moments in this conflict, when I have been most 
proud to be a judge, have been the showdowns between these men and the judges they face. 
Remember the words of Judge Bill Young, who closed his sentencing of Richard Reid with these 
words: 
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See that flag, Mr. Reid? That’s the flag of the United States of America. 

That flag will fly there long after this is all forgotten. That flag still stands 

for freedom. You know it always will. Custody, Mr. Officer. Stand him 

down. 

Or Judge Cedarbaum, who deflated the empty rhetoric of Faisal Shahzad, the Times 
Square bomber, with the simple request: “1 do hope that you will spend some of the time in 
prison thinking carefully about whether the Koran wants you to kill lots of people.” In a battle of 
wits, 1 think our federal judiciary can hold its own. 

Fourth, Supporters of military commissions argue that Article III courts cannot protect 
sensitive information. Well that’s just wrong. Authors of a recent report for Human Rights First, 
both of whom are former Assistant United States Attorneys, were unable to identify a single 
instance in which the Classified Infonnation Procedures Act was invoked and there was a 
significant leak of sensitive information as a result of a terrorism prosecution in federal court. 

The most distressing of the arguments against Article 111 trials is the notion that they 
might result in too many acquittals. Not only is this argument contrary to fact, it’s contrary to our 
values. Since September 1 1, 2001, of the approximately 591 individuals charged in terrorism- 
related cases that have been resolved, only 9 were acquitted — a conviction rate between 98 and 
99%. What is worse is that with these commissions, we would be creating a separate and unequal 
system of criminal justice. How would we make the threshold determination of which court 
system to try these people in? And who would make that determination? 

And why should the ohjecl of our criminal justice system he to secure convictions? The 
rule of law floats belly up when we abandon our constitutional promises the moment we do not 
like a defendant. A justice system that is designed to guarantee convictions is not worthy of the 
name. Justice Frankfurter wrote that “it is a fair summary of history to say that the 
safeguards of liberty have frequently been forged in controversies involving not very nice 
people.” As Americans, we have been given a priceless heirloom by giants such as Justice 
Frankfurter. And those giants held on to that heirloom through thin times, times of poverty, and 
times of fear. What troubles me is that our generation is going to be the one to pawn it. 

Sincerely, 



John C. Coughcnour 
United States District Judge 
Western District of Washington 
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Safeguarding Liberty, Justice & thf Ride of La^’ 


JuneZI, 2011 

Subcommittee on Crime, Terrorism, and 
Homeland Security of the 
House Committee on the Judiciary 
6 3706 Rayburn House Office Building 
Washington, D.C. 20515 

Dear Chairman Smith and Ranking Member Conyers: 

Attached, please find a copy of Beyond Guantanamo: A 6iparf/son 
Dectaration. On behalf of the Constitubon Project and Human Rights 
First, I respectfully request that a copy of the Oectorotion be admitted 
as part of the record for the Subcommittee’s hean'ng on April 5, 2011 
enbtted "Justice for America: Using AAilitary Commissions to Try the 
9/11 Conspirators." 

The Declaration is endorsed by nearly 140 prominent experts in 
national security, including former federal prosecutors, judges, 
military leaders, Members of Congress, 9/11 Victim Family members, 
and intelligence experts. The Oec/orotion supports the use of our 
traditional criminal justice system to try terrorism suspects currently 
held at the detention facility at Guantanamo Bay, Cub^ and opposes 
their Indefinite detention without charge. 

Sincerely, 


Mason C. Clutter 
Counsel 

Attachments 


1200 leih S>re«t NW Sude 1000 Wdslungton, DC 2003C • tel 202S8D«920 • fax 202<SS0<6929 • www.corstltutlootfOieO.oro 
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Beyond Guantanamo 

A Bipartisan Declaration 

Declaration Supporting Federal Court Prosecution of Terrorism Suspects 
and Opposing Indefinite Detention Without Charge 

We, the undersigned, urge Congress and the President to support a policy for detention, 
treatment and trial of suspected terrorists that is consistent with U.S. treaty obligations and 
constitutional principles. As it moves to close Guantanamo and develop policies for handling 
terrorism suspects going forward, the government should rely upon our established, traditional 
system of justice. We are confident that the government can preserve national security without 
resorting to sweeping and radical departures from an American constitutional tradition that has 
served us effectively for over two centuries. 

Civilian federal courts are the proper forum for terrorism cases 

Over the last two decades, federal courts constituted under Article III of the U.S. Constitution 
have proven capable of trying a wide array of terrorism cases, without sacrificing either national 
security or fair trial standards. 

Prosecutions for terrorism offenses can and should be handled by traditional federal courts, 
which operate under statutes and procedures that provide the tools necessary to try such 
complex cases. Moreover, the War Crimes Act explicitly gives federal courts Jurisdiction to try 
certain war crimes. 

Terrorism suspects should be criminally tried, not detained without charge 

We believe it is unconstitutional to detain indefinitely terrorism suspects in the United States 
without charge, either for the purposes of interrogation and intelligence-gathering or solely on the 
basis of suspected dangerousness. There are limited times when preventive detention, subject 
to required procedural protections, is appropriate in the context of armed conflict However, the 
continued detention without charge of the detainees remaining in Guantanamo is not appropriate 
and is contrary to American values. 

Indefinite detention without charge is counterproductive and harms the 
U.S. reputation globally 

Instituting a system of indefinite detention without charge in the United States for terrorism 
suspects would threaten the constitutional protections enshrined in our justice system and is 
simply bad policy. Such a system would undoubtedly result in protracted litigation, delaying 
justice in these cases. In addition, establishing a system of detention without charge would 
damage the ability of the United States to promote respect for human rights around the world, 
embolden human rights violators, and tarnish our Nation's reputation with international allies. 
Thus, by discouraging cooperation by international allies and communities around the world 
whose assistance is needed to defeat terrorism, a system of detention without charge would 
undermine U.S. counterterrorism and counterinsurgency efforts and thereby also increase the 
danger to American military and other U.S. personnel serving abroad. 


The Constitution Project 
(202) 580-6922 
www.constitutionproject.org 


Human Rights First 
(202) 370-3323 
www.humanrightsfirst.org 
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As of March 16, 2011 


Beyond Guantanamo: A Bipartisan Declaration 
Signatories To Date 


Stephen Abraham, Lieutenant Colonel (Ret.), U S. Army Intelligence Corps (Reserves); 
Laviryer, Nevirport Beach, California 

Morton Abramowitz, Senior Fellovi/, The Century Foundation; former President, Carnegie 
Endovirment for International Peace; Ambassador to Turkey, 1989-1991, Thailand, 1978- 
1981 and to the Mutual and Balanced Force Reduction Negotiations in Vienna, 1983- 
1 984; former Assistant Secretary of State for Infelligence and Research; former Deputy 
Assistant Secretary of Defense for Inter-American, East Asian, and Pacific affairs; former 
Special Assistant to the Secretary of Defense and to the Deputy Secretary of State; 
former political adviser to the Commander-in-Chief, Pacific 

Matthew Alexander, Former Senior Military Interrogator; four-time combat veteran; author 
of How to Break a Terrorist and Kill or Capture. 

Azizah al-Hibri, Professor, The T.C, Williams School of Law, University of Richmond; 
President, Karamah; Muslim Women Lawyers for Human Rights 

Dennis Archer, President, American Bar Association, 2003-2004; Mayor, Detroit, 1994- 
2001; Associate Justice, Michigan Supreme Court, 1986-1990 

J. Brian Atwood, Dean, Humphrey Institute; former Administrator, U S. Agency for 
International Development (USAID); head of transition team. State Department; former 
Under Secretary of State for Management; former Adjunct Lecturer at Harvard's JFK 
School; former Sol M, Linowitz Professor for International Affairs, Hamilton College; 
Director, Citizens International 

Lourdes G. Baird, Judge, U S District Court for the Central District of California, 1992- 
2005, Los Angeles Superior Court, 1988-1990, Los Angeles Municipal Court, 1987-1988, 
and Municipal Court, East Los Angeles Judicial District, 1986-1987; U.S. Attorney, 
Central District of California, 1990-1992; Assistant U.S. Attorney, Central District of 
California, 1977-1983 

Doug Bandow, former Special Assistant to President Ronald Reagan 

William Banks, Professor, Director, the Institute for National Security and Counterterrorism; 
Laura J. & L. Douglas Meredith Professor of Law, Syracuse University College of Law 


‘Affiliations are listed for identification purposes and do not imply the endorsement of the organizations with which the signatories 
are affiliated. 


The Constitution Project 
(202) 580-6922 
www.constitutionproJect.org 


Human Rights First 
(202) 370-3323 
www.humanrightsfirst.org 
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As of March 16, 2011 


Harry G. Barnes, Jr.. U.S. Ambassador to Romania, 1974-1977; to India, 1981-1985; to 
Chile, 1985-1988 

Bob Barr, Member of U.S. Congress (R-GA), 1995-2003; CEO, Liberty Strategies, LLC; the 
21st Century Liberties Chair for Freedom and Privacy, the American Conservative Union, 
2003-2008; Chairman, Patriots to Restore Checks and Balances; Practicing Attorney 

Richard E. Benedick, President, National Council for Science and the Environment; Visiting 
Fellow, the Wissenschaftszentrum Berlin (Social Science Research Center), since 1995; 
former Diplomat to Iran, Pakistan, Paris, Bonn, and Athens; former Deputy Assistant 
Secretary of State for Environment, Health, and Natural Resources 

David Birenbaum, Of Counsel, Fried, Frank, Harris, Shriver & Jacobson LLP; Senior 
Scholar, Woodrow Wilson International Center for Scholars; U.S. Ambassador to the 
United Nations for UN Management and Reform, 1994-1996 

James S. Brady. U S. Attorney. Western District of Michigan, 1977-1981 

David M. Brahms, Brigadier General (Ret.), U.S. Marine Corps, 1963-1988, Legal Adviser, 
1983-1988; Practicing attorney; Member, Board of Directors, Judge Advocates 
Association 

Michael R. Bromwich, Inspector General, U.S. Department of Justice, 1994-1999; 
Associate Counsel, Office of Independent Counsel for Iran-Contra, 1987-1989; Assistant 
U.S. Attorney for the Southern District of New York, 1983-1987 

Christopher Bryant, Professor of Law, University of Cincinnati; Assistant to the Senate 
Legal Counsel, 1997-1999 

Edward N. Cahn, Chief Judge. U.S. District Court, Eastern District of Pennsylvania, 1993- 
1998 

Barbara A. Caulfield, Judge, U.S. District Court. Northern District of California. 1991-1994 

Steven Clemons, Director of American Strategy Program, New America Foundation; 
Publisher of The Washington Note, Co-Founder, Japan Policy Research Institute 

John (Jack) Cloonan, President, Clayton Consultants, Inc.; Special Agent, Federal Bureau 
of Investigation, New York Field Office, 1976-2002 


‘Affiliations are listed for identification purposes and do not imply the endorsement of the organizations with which the signatories 
are affiliated. 
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As of March 16, 2011 


Phillip J. Cooper, Professor, Mark O. Hatfield School of Government, Portland State 
University 

Edwin G. Corr, U.S. Ambassador to El Salvador, 1985-1988; to Bolivia, 1981-1985; to Peru, 
1980-1981; Senior DAS, International Narcotics Matters Bureau, 1978-1980; Peace 
Corps Regional Director, Colombia, 1966-1968; U.S. Foreign Service Officer, 1961-1990, 
serving in seven countries and DOS; USMC Infantry Officer, 1957-1960; Professor and 
Administrator, University of Oklahoma, 1990-2007 

Larry Edwin Craig, U.S. Senator (R-ID), 1991-2009, Chairman of the Senate Committee on 
Veterans' Affairs, 2005-2007; President, New West Strategies 

James P. Cullen, Brigadier General (Ret.), U.S. Army Reserve Judge Advocate General’s 
Corps; Chief Judge (IMA), U.S. Army Court of Criminal Appeals; practicing lawyer 

Sandy D'Alemberte, President, American Bar Association, 1991-1992 

John W. Dean, Nixon White House Counsel, 1970-1973 

Robin DellaRocca, Member, September Eleventh Families for Peaceful Tomorrows; 
Special Assistant to the Director of the Strategic Communications Division, Department of 
Public Information, United Nations 

Michael H. Dettmer, U.S. Attorney, Western District of Michigan, 1994-2001 

W. Thomas Dillard, U.S. Attorney. Northern District of Florida, 1983-1987; U.S. Attorney, 
Eastern District of Tennessee, 1981; Assistant U.S. Attorney, Eastern District of 
Tennessee, 1967-1976 and 1978-1983; U.S. Magistrate, Eastern District of Tennessee, 
1976-1978 

Mickey Edwards, Member of U.S. Congress (R-OK), 1977-1993, Chairman of the House 
Republican Policy Committee, 1989-1993; Former National Chairman, American 
Conservative Union; Founder, Heritage Foundation; Lecturer at the Woodrow Wilson 
School of Public and International Affairs, Princeton University 

Bruce J. Einhorn, Federal Immigration Judge, 1990-2007; Special Prosecutor and Chief of 
Litigation, U.S. Department of Justice Office of Special Investigations, 1979-1990; 
Professor of Law and Director of Asylum Clinic, Pepperdine University School of Law 

Thomas B. Evans, Jr., Member of U.S. Congress (R-DE), 1977-1983; Co-Chairman, 
Republican National Committee, 1971-1973; Chairman. The Evans Group. Ltd.; Founder, 
Florida Coalition for Preservation 
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Bruce Fein, former Associate Deputy Attorney General and Assistant Director, Office of 
Legal Policy. U S. Department of Justice; former General Counsel, Federal 
Communications Commission; former Research Director for the Joint Congressional 
Committee on Covert Arms Saies to Iran; former Executive Director, World Intelligence 
Review; Adjunct Scholar, American Enterprise Institute; Resident Scholar, Heritage 
Foundation; Lecturer, Brookings Institute; Adjunct Professor. George Washington 
University 

Eugene R. Fidell, President. National Institute of Military Justice; Florence Rogatz Lecturer 
in Law, Yale Law School; Of Counsel, Feldesman Tucker Leifer Fidell LLP 

Loretta Filipov, Member, September Eleventh Families for Peaceful Tomorrows 

Louis Fisher, Specialist in Constitutional Law, Law Library of Congress (ret.); Scholar in 
Residence, the Constitution Project 

Sam Gardiner, Colonel (Ret ), U S Air Force 

Michael German, Policy Counsel, American Civil Liberties Union; Adjunct Professor, 
National Defense University School for National Security Executive Education; Special 
Agent, Federal Bureau of Investigation, 1988-2004 

John J. Gibbons, Chief Judge, 1987-1990 and Judge, 1969-1980, U.S. Court of Appeals 
for the Third Circuit; Director and Founder, John J, Gibbons Fellowship in Public Interest 
and Constitutional Law; Director, Business and Commercial Litigation, Gibbons PC law 
firm 

Philip Giraldi, Francis Walsingham Fellow, American Conservative Defense Alliance; 
Former CIA counter-terrorism specialist and military intelligence officer 

Daniel F. Goldstein, Assistant U.S, Attorney, District of Maryland, 1976-1982 

Barry M. Goldwater, Jr., Member of U.S Congress (R-CA), 1969-1983, Committee on 
Science and Technology, Committee on Public Works and Transportation, and the Joint 
Committee on Energy 

Melvin A. Goodman. Senior Fellow, National Security Project, Center for International 
Policy 

Michael S. Greco, President, American Bar Association, 2005-2006 

Robert Grey, President, American Bar Association, 2004-2005 
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Lee F. Gunn, Vice Admiral (Ret.) U S. Navy 

Don Guter, Rear Admiral (Ret.) U.S. Navy, 1970-2002; Judge Advocate General, 2000- 
2002; President and Dean, South Texas College of Law 

Talat Hamdani, Member, September Eleventh Families for Peaceful Tomorrows; civil 
liberties and human rights activist; mother of Mohammad Salman Hamdani, a NYPD 
Cadet and NYS Certified Paramedic who died in the line of duty in WTC II on September 
1 1 , 2001 ; Salman is mentioned in the Patriot Act for his heroism as a Muslim American 

William C. Harrop, Foreign Service Officer, 1954-1993; former Ambassador to Guinea, 
Kenya, Seychelles, Zaire and Israel; former Inspector General, U.S. Department of State 
and the Foreign Service 

William vanden Heuvel, Ambassador, United Nations, 1979-1981 and United Nations 
European Office, 1977-1979 

Robert Hirshon, President, American Bar Association, 2001-2002 

Shirley M. Hufstedler, U.S. Secretary of Education, 1979-1981; Judge, U.S. Court of 
Appeals for the Ninth Circuit, 1968-1979; Associate Justice, California Court of Appeals, 
1966-1968; Judge, Los Angeles County Superior Court, 1961-1966 

John D, Hutson, Rear Admiral (Ret.) U.S. Navy, 1973-2000; Judge Advocate General, 
1997-2000; President and Dean, Franklin Pierce Law Center 

David R, Irvine, Brigadier General (Ret.) U.S. Army; Former Deputy Commander, 96th 
Regional Readiness Command; former faculty member, Sixth U.S. Army Intelligence 
School where he taught interrogation for 18 years; former Legislator (R), Utah House of 
Representatives for four terms 

James R. Jones, Member of U.S, Congress (D-OK), 1973-1987; Ambassador to Mexico, 
1993-1997 

Nathaniel R. Jones, Judge, U S Court of Appeals for the Sixth Circuit, 1979-2002; former 
Assistant U.S. Attorney, Northern District of Ohio, 1962-1967 

Nicholas de B. Katzenbach, Under Secretary of State, 1966-1969; U S. Attorney General, 
1965-1966; Deputy Attorney General, 1962-1965 

David A. Kay, Former Head of the Iraq Survey Group; former Special Advisor on the Search 
for Iraqi Weapons of Mass Destruction to the Director of Central Intelligence 
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David Keene, Chairman, American Conservative Union; Member, Board of Directors, 
National Rifle Association 

William A. Kimbrough, Jr., U.S. Attorney, Southern District of Alabama, 1976-1981; 
Assistant U.S. Attorney, Southern District of Alabama, 1961-1965 

Ronald T. Knight, U.S. Attorney, Middle Georgia, 1974-1977 

Albert H. Konetzni, Jr., Vice Admiral (Ret.) U S. Navy, Deputy and Chief of Staff, U.S 
Atlantic Fleet, Deputy Commander, U.S. Fleet Forces Command; Commander, 
Submarine Force, U.S. Pacific Fleet; Commander, Submarine Group Seven (Yokosuka, 
Japan); Assistant Chief of Naval Personnel for Personnel Policy and Career Progression 

Miriam A. Krinsky, Assistant U.S. Attorney, Central District of California, 1987-2002; Chief, 
Criminal Appellate Section, 1992-2002; Chief, General Crimes Section, 1991-1992; Chair, 
Solicitor General’s Appellate Working Group, 2000-2002 

Charles C. Krulak, General (Ret.) United States Marine Corps; 31st Commandant of the 
Marine Corps 

L. Bruce Laingen, 38 years, US Foreign Service until 1987; 3 years as Executive Director 
of Paul Volckehs National Commission on the Public Service; 15 years as President of 
the American Academy of Diplomacy; Ambassador to the Republic of Malta, 1977 - 1979; 
Chief of Mission in Tehran following the Revolution there in 1 979, until taken Flostage 
there and help captive for 444 days 

Thomas D. Lambros, Chief Judge, U.S. District Court, Northern District of Ohio, 1990-1995 
and Judge, 1967-1995 

David Lawrence, Jr., President, Early Childhood Initiative Foundation; former Publisher, 
Miami Herald and Detroit Free Press 

John Leinung, Member, September Eleventh Families for Peaceful Tomorrows; step-father 
of Paul J. Battaglia, who died in WTC Tower 1. 100th floor 

James A. Lewis, Director, Technology and Public Policy Program, Center for Strategic and 
International Studies 

Timothy K. Lewis, Judge, U.S. Court of Appeals for the Third Circuit, 1992-1999; Judge, 
U.S. District Court, Western District of Pennsylvania, 1991-1992; former Assistant U.S. 
Attorney, Western District of Pennsylvania; former Assistant District Attorney, Allegheny 
County, Pennsylvania; Co-Chair, Appellate Practice Group, Schnader Flarrison Segal & 
Lewis LLP 
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William J. Lockhart, Acting U.S. Attorney, District of Utah, 1974-1975; Professor of Law, 
University of Utah S.J. Quinney Coiiege of Law 

James K. Logan, Judge, U.S. Court of Appeais for the Tenth Circuit, 1977-1998 

Valerie Lucznikowska, Member, September Eleventh Families for Peaceful Tomorrows 

Gerard P. Martin, Assistant U.S. Attorney, District of Maryland, 1973-1978; Trial Attorney, 
U.S. Department of Justice, Criminal Division, 1970-1972 

Mary O. McCarthy, Of Counsel, Law Office of Michael R. McCarthy; Associate Deputy 
Inspector General, Investigations, Central Intelligence Agency, 2004-2006; Visiting 
Fellow, Center for Strategic and International Studies, 2002-2004; Senior Policy Planner, 
Directorate of Science and Technology, Central Intelligence Agency, 2001-2002; Senior 
Director, Special Assistant to the President, National Security Council, 1998-2001; 
Director for Intelligence Programs, National Security Council, 1996-1998; National 
Intelligence Officer for Warning (Deputy 1991-1994), 1994-1996 

Scott McConnell, Editor-at-Large of The American Conservative 

Donald McFlenry, Ambassador to the United Nations, 1979-1981; Distinguished Professor 
in the Practice of Diplomacy, Georgetown University; Former U.S, Permanent 
Representative to the United Nations 

James E, McPherson, Rear Admiral (Ret ), Judge Advocate General of the U.S. Navy, 
20042006 

Harry C. McPherson, Jr., White House Counsel, 1965-1969 

Nancy Meyer, Project Director, September Eleventh Families for Peaceful Tomorrows; 
sister-in law to Lauren Catuzzi Grandcolas, who was a United Flight 93 victim 

Kenneth J. Mighell, U.S. Attorney, Northern District of Texas, 1977-1981; Assistant U.S. 
Attorney, Northern District of Texas, 1961-1977 

Abner J. Mikva, Member of U.S. Congress (D-IL), 1969-1973, 1975-1979; White House 
Counsel, Clinton administration; Chief Judge. U.S. Court of Appeals for the DC Circuit, 
1979-1994 

David C, Miller, Jr,, Special Assistant to the President, National Security Affairs, National 
Security Council for President George H. W. Bush, 1989-1990; Ambassador to 
Zimbabwe, 1984-1986; to Tanzania, 1981-1984 
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Meivyn S. Montano. Major General (Ret.) U.S. Air National Guard, 1954-1999 

Alberto Mora, Former General Counsel, Department of the Navy 

Robert P. Murrian, Magistrate, U.S District Court, Eastern District of Tennessee, 1978- 
2002 

William Nash, Major General (Ret ). U S Army 

James F. Neal, Special Assistant to Attorney General Robert Kennedy, 1961-1964; U.S. 
Attorney, Middle District of Tennessee 1964-1966; Chief Trial Counsel, Watergate Special 
Prosecution Force 1973-1975; Chief Counsel, Senate Select Committee to Study 
Undercover Operations of the Department of Justice, 1 982 

William H. Neukom, President, American Bar Association, 2008-2009 

Grover Norquist, President, Americans for Tax Reform 

Donna Marsh O'Connor, Member, September Eleventh Families for Peaceful Tomorrows; 
Professor, Syracuse University; mother of Vanessa Lang Langer, who died on 9/1 1 at the 
wrc Tower II 

Richard O’Meara, Brigadier General (Ret.) U.S. Army, 1967-2002; Professor, Rutgers 
University-Newark and Richard Stockton College; Adjunct Faculty. Defense Institute of 
International Legal Studies 

Stephen M. Orlofsky, Partner, Blank Rome LLP; District Judge, 1996-2003, and U.S. 
Magistrate Judge, District of New Jersey, 1976-1980 

Michael Ostrolenk, National Director of the Liberty Coalition; Founder and National 
Coordinator, Medical Privacy Coalition; President and Co-Founder, American 
Conservative Defense Alliance 

Charles Otstott, Lieutenant General (Ret.) U.S. Army; Infantryman Command of the 25th 
Infantry Division (Light), 1988-1990; Deputy Chairman, NATO Military Committee, 1990- 
1992 

Pete Peterson, U.S. Member of Congress (D-FL), 1991-1997; Ambassador to Flanoi, 1997- 
2001 

Thomas R. Pickering, Undersecretary of State for Political Affairs, 1997-2000; U.S 
Ambassador and Representative to the United Nations, 1989-1992 
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Redding Pitt, U.S. Attorney. Middle Alabama, 1993-2000 

George W. Proctor. U.S. Attorney, Eastern Arkansas, 1979-1987 

Anthony Quainton, Ambassador to Kuwait, 1984-1987; Distinguished Diplomat in 
Residence, American University 

Frank C. Razzano, Assistant U.S. Attorney, 1975-1978; Assistant Chief Trial Attorney, 
Securities and Exchange Commission, 1978-1982; Adjunct Professor, University of 
Maryland Law School; Defense counsel for a Guantanamo detainee 

Charles B. Renfrew, Deputy Attorney General, U.S. Department of Justice, 1980-1981; 
U.S. District Judge, Northern District of California, 1972-1980; former President, American 
College of Trial Lawyers; former Vice Chairman, Antitrust Section, and form member. 
Standing Committee on the Federal Judiciary, American Bar Association; Chairman, 
Special Committee to Study the Problem of Discovery, Federal Judicial Center 

James H. Reynolds, U.S. Attorney, Northern District of Iowa, 1976-1982; U.S. Attorney, 
South Dakota by Special Appointment of U.S. Attorney General, 1978-1979; Section 
Director, U S. Attorney General's Advocacy School, 1979 

Jose de Jesus Rivera, U S. Attorney, Arizona, 1998-2001 

James K. Robinson, Assistant Attorney General, Criminal Division, U.S, Department of 
Justice, 1998-2001; U S. Attorney, Eastern District of Michigan, 1977-1980 

Richard A. Rossman, Chief of Staff, Criminal Division, U.S. Department of Justice, 1998- 
1999; U.S. Attorney, Eastern District of Michigan, 1980-1981; Chief Assistant U.S. 
Attorney, Eastern District of Michigan, 1977-1980; Chief Deputy Federal Defender, 
Eastern District of Michigan, 1972-1975 

William D. Ruckelshaus, Administrator, Environmental Protection Agency, 1970-1973; 
acting Director, Federal Bureau of Investigation, 1973; Deputy Attorney General, U.S. 
Department of Justice, 1973; Strategic Director, Madrona Venture Group; Chairman, the 
Puget Sound Partnership 

Murray G. Sagsveen, Brigadier General (Ret.) U.S, Army; Staff Judge Advocate for the 
State Area Command, Special Assistant to the National Guard Bureau Judge Advocate, 
Army National Guard Special Assistant to the Judge Advocate General of the Army; 
General Counsel, American Academy of Neurology 

Wright Salisbury, Member, September Eleventh Families for Peaceful Tomorrows; founder 
of the Alliance for Jewish-Christian-Muslim Understanding; father-in-law of Ted 
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Hennessy, Jr., who died on 9/1 1 on American Airlines Flight 1 1 

Stephen A. Saltzburg, Attorney General's ex-officio Representative, U.S. Sentencing 
Commission, 1989-1990; Deputy Assistant Attorney General, Criminal Division, U.S. 
Department of Justice, 1988-1989 

Donald E. Santarelll, Administrator, Law Enforcement Assistance Administration, 
Department of Justice, 1973-1974; Associate Deputy Attorney General, 1969-1972; 
Special Counsel, Senate Judiciary Committee on Constitutional Rights, 1968-1969; 
Minority Counsel, U.S. House of Representatives Committee on the Judiciary, 1967-1968; 
Assistant U.S. Attorney, District of Columbia, 1966-1967 

H.Lee Sarokin, Judge, U.S. Court of Appeals for the Third Circuit, 1994-1996; Judge, U.S. 
District Court, District of New Jersey, 1979-1994 

Daniel S. Selkaly, Chief of the Criminal Division, U.S. Attorney's Office, District of 
Columbia, 2001-2004; Associate Inspector General for Investigations, Central Intelligence 
Agency, 1998-2001; Associate Deputy Attorney General, U.S. Department of Justice, 
1996-1998 

William S. Sessions, Director of the FBI, 1987-1993; Chief Judge, 1980-1987, and Judge, 
1974-1987, U S, District Court for the Western District of Texas; U S, Attorney, Western 
District of Texas, 1971-1974 

Jerome Shestack, Senior Counsel, Wolf, Block, Schorr and Solis-Cohen, LLP; President, 
American Bar Association, 1997-1998 

Earl J. Sllbert, Partner, DLA Piper; U.S. Attorney, District of Columbia, 1974-1979; Former 
Watergate Prosecutor 

Richard Sobel, Visiting Scholar, Buffett Center for International and Comparative Studies, 
Northwestern University; founding Director of the Cyber Privacy Project 

Neal Sonnett, Chair, American Bar Association Task Force on Treatment of Enemy 
Combatants and Task Force on Domestic Surveillance in the Fight Against Terrorism 

Nancy Soderberg, former Deputy Assistant to the President for National Security Affairs; 
Ambassador and Alternate Representative to the United Nations 

Theodore C, Sorensen, White House Counsel, 1961-1963 

Walter L. Stewart, Jr., Major General (Ret.) U.S. Army; Commander, 28’'^ Infantry Division; 
veteran of U.S. operations in Vietnam and Cambodia 
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Thomas P. Sullivan, U.S. Attorney, Northern District of Illinois, 1977-1981; Former Co- 
Chair of the Illinois Governor's Commission on Capital Punishment, 2000-2008 

John F. Tate, President, Campaign for Liberty 

Charles Tiefer, General Counsel (Acting) 1993-1994, Solicitor and Deputy General 
Counsel, 1984-1995, U.S. House of Representatives 

Joshua Treem, Assistant U.S. Attorney, District of Maryland, 1973-1978 

James B. Tucker, U.S Attorney, Southern Mississippi, 2001 

Dane vonBreichenruchardt, President, U.S. Bill of Rights Foundation 

Colby Vokey, Lieutenant Colonel (Ret.) U.S. Marine Corps, 1987-2008; Lead Counsel for 
Guantanamo detainee Omar Khadr at Military Commissions, 2005-2007; Attorney, 
Fitzpatrick Hagood Smith & Uhl, LLP 

Patricia M. Wald, Chief Judge, 1986-1991, and Judge, 1979-1999, U.S. Court of Appeals 
for the D.C. Circuit 

Edward G. Warin, U.S. Attorney, District of Nebraska, 1977-1981 

Alexander F. Watson, Assistant Secretary of State for Western Hemisphere Affairs, 
19931996; U.S. Deputy Permanent Representative to the United Nations, 1989-1993; 
Ambassador to Peru, 1986-1989; Deputy Chief of Mission, Brazil, 1984-1986, Colombia, 
1981-1984, and Bolivia, 1979-1981 

Dan K. Webb, U.S. Attorney, Northern District of Illinois, 1981-1985 

H. Thomas Wells, Jr., President. American Bar Association, 2009-2010 

Adele Welty, Member. September Eleventh Families for Peaceful Tomorrows; mother of 
firefighter Timothy Welty, who was lost in the line of duty at the World Trade Center; 
opposed to capital punishment and testified for the defense in the Moussaoui trial 

James J. West, U.S. Attorney, Middle District of Pennsylvania, 1985-1993; First Assistant 
U.S. Attorney, Middle District of Pennsylvania. 1982-1985; Deputy Attorney General, 
Deputy Director of the Office of Criminal Law Enforcement, Pennsylvania DOJ,1979- 
1982; Asistant U.S. Attorney, Western District of Pennsylvania, Chief of the Appellate 
Section. 1974-1979 

Daniel E. Wherry, U.S Attorney, District of Nebraska, 1975-1978 
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John W. Whitehead, President, The Rutherford Institute 

Lawrence Wilkerson, Colonel (Ret.) U.S. Army; Visiting Pamela C. Harriman Professor of 
Government at the College of William and Mary; Professorial Lecturer in the University 
Honors Program at the George Washington University; former Chief of Staff to Secretary 
of State Colin Powell, 2002-2005 

Roger Wilkins, Clarence J. Robinson Professor Emeritus of History and American Culture, 
George Mason University; Director of U.S. Community Relations Service, Johnson 
administration, 1964-1966 

William D. Wilmoth, U.S. Attorney, Northern District of West Virginia, 1993-1999 

Stephen N. Xenakis, Brigadier General (Ret.) U.S. Army, Commanding General of the 
Southeast Army Regional Medical Command; author on medical ethics, military medicine, 
and treatment of detainees 
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A Hero. A Tragedy, and a Father's Love • John Napolitano. 9/1 1 remembrance 


Page I of 12 


9/11 Retnembrance, A Seven-Part Series on the Five Year Anniversary of Sept 

11, 2001 

Th'S S9ten*peft looi af • Wh«fs alory imw wnitw mortiy bf Ja/m HapoMano. Sr whata son John was one of (nc Anrifpnfe/s wfw Aotf <n ffto attack* 
onthaWbftdTtadeContBf Wa /mat naver iQrgat 

Part 1 


A Hero. A Tragedy, and A Father’s Love •OngviaM)/ pubivnedm trie SanGaOneiVatvyWtaUyin August and Soplembar. 2006 
A aortas ot anicfos fonoertnu on Uio ovonts ot 9rt md dto tiv* yoan ttim hovo otapood sineo 
8y BM Cobum and John V Napolitano Sr 

Back in March, 2002. 1 teeeived a caU from my braitiar U JohnE Cobum, jr. (weoaihirnJByi Halaapaiainadicin VteMMteson ItPfre DepL. and 
a mtmbar ot the Intamabenal Aav) efFiia6ght«ra(tAFF)HeniifGiiard(ertrM stale ofilllnei* Ht lotd me that evtfy year in Saptambar, th« lAFP 
hcMde a mamonae servica for me trsSgmars who had faOan m the previous year, from June (s June He said that because of 9>e Wodd Trade Center 
bofntHnae m Sept 2001 . ihe*e had been very few lahe had been ebie to ettend (hat yaw's aennee. becwse Oie planes were grounded I leerned leter 
(hat only 13 fmlies wara in attendance out ot 74 So at 2002. the (AFF was planning lo re-honor (he taHen of 2000. n addition to (ha 343 dead from 
the Wortd Trade Center and the other 82 fallen from 2001 ‘Sin. I lost 400 of my firemen brothers this year, and I'd Mke to have my blood brothers with 
me mere when we honor them if you can make it * ffs not evary day that you get an imitason like that And I feel sure I'm tpeaiung tor thousands of 
IWvS^ar's families around the countiy when I say thank God that iTs not 

So Ml any event. I knew that I’d be overconwig any obstacles in the wey and that I’d be going to Cotorsde 
Sprvigs m September for tie memonal When i epoke wdh my brother Pet. he told me he'd gotten the same 
cMI. Before long, a plan was formulated, end white it ddnl actueMy get tinaieed unOt September, it came ts 
pass that Paf and I |eir«ed my Orolhers-ttMaw Wayne, Joe and Am and we hopped m a motor home for • tnp to 
Colorado The tnp was sneye-epenar Mi numoroua ways and tie land ol tnp that causes one to refleci upon 
oneaiife one's goals, orte'schoices andhowtiey reflect upon oneaetf as wet as the hves. goals andchowes 
of others inshon. it waatiou^i pravoiong. 0 waa moving AwasdiffiujK it waa emotional, il watsad. iiwtM 
uputbng. It was an amang avpenanoe and I'm (pad I went 

9ui one of the most imponant ttwigf that happened on tfus trv was to lead to a 
cro a a country rdasonattip wHh an amazmg man. who m twri «aie fatier of an 
amazing man a bue hero who (ted m tie INodd Trade Center bombngs A man 

vnno was e her along before mat tragedy sbucA. tirough Ns everyday iFe as afirelighler in one of (he elite firaSghbng 
unitt m the oowntry. Rescue 2 in Mew yerk C«ty This arbcle is one in s ssnet of articles contmumg through the tve-yew 
srvwersary of tha 9f 1 1 ‘bombmgs * it witi take a look at a fathers love wid how tiat father has coped wdh the loos of his 
son by cenonuingto communicate owth that sen Virough letters Mitten on maestone dates such as Cnrtsimaa, Father s 
Day. lha anmwsary of tie bombrngi. and h«i«nt birffiday which. comciderXdly, happens to been the Fourth of July 
And tie Anal onlry will be a fWiS person accounting of tie Ave year arwuvarsary Dsrenwny hef d at Ground Zero tvs eorrvng 
Sept 11 

^ Pus senes yo« will be 9 ven a charm to see the fathert lattcbonson WStat has happened, hisfeeimgs about what 
has happened and tiosa who caused rt (e happen t beSeve tiat you. tee. wMI Snd this senes to be a look mto (he mmd 
Of an amazing man. and a moving tnbute, not only MbN son, but |oM> the heroes who <Sed that day. and those who 
survived but continue to tod m tie first kne ot defense, as law enforcement agents and fireflghtars A mo look Into the 
depths of tie feeings of a fatver's love 

I recognize that tharo were more than 3.000 who died on fttl idenotrwean to dimniMi the deaths of the crvflians who were Wad tie policemen and 
Port Authority members, or the rrvlitaiy personnel who died at the Pentagon. orthelossihatwesfeNby the thousands more wfto were touched by theM 
pasaiiig I do, however, nave a personal invoivemeni witi the ftrefighters who gave their kves and for tiat mMcr, ihosa ndio did not gwe therr kves. 
but tietoed to save thousands mem kves, and proserve ova order, by then- efforts on 9f11Q00l That mvotvementrs with the rirsi hn# of delOnse, pdee 
ofneers and fireflgMars, inctudng my brother. Jay. who is currently a paramedic ei Matteson IL and former traner of Air Foica firafighters II atso 
includes my brother m law. Bob Burnalt. a 22 year veteran on the Siena Msdre Fira Dept , as wet as numerous friends who serve as Srahghters witi 
SMFD and otier departments and as police officers vnlh SMPO and other departments 





Ai the Memorial, (hare were many moving tributes. Put the Mew York waa, deraeated to Die 343 Rreliohlers who 
tied Sept ft. 2001 was overwhe/mng There was a program from a funeral service I opaned It. and Mien I 
began to read the first quote, iptsfcampfetary lost rt and had to stop reading ft began "Surprise. Grandpa, fin 
here' I wish I had been able to meet you. " h went on, but when I looked and saw the cfwkTs name, and the 
I ^-tr ihsi ih« child A«s 20 days old on Vie day of tie servica, and tien read tie names of the other sttpiers, el 
. 3s; one of whom was also a grandGnid. r knew i couldn't read any further This was after seeing a ohoto (click 
photos to enlargal of ashes at tie wraokags. m which had bean written the words "Rescue 2 - John 
I Napolitano. I'm here and I <ova you. Oad ’ Below tha was a sketch of a frrefighttr wrih a letter, wtrten by tiat 


webhie that was about the lAFF memonal service, and I’m tend of glad I didn t because rt was because of a destre to correct 


trie hformaUon that John V Napolitano Sr centaned me after Googling fits eons name ano docovenng rny pages aoout tie 


lAFF mamonai And Pial oecawonai *pen par ret abonshrp has consnued tNough tie yeas, and n, tie subject of the senes 


A line background on Lt John P Mvolitano, Jr John joined the LaAeland Fire Dept tn Ronkonkamo NY at age (7, and 


/5rv 
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workfrd way up to avenbaity become o^e Cmet ano CommMtoner He tnen was aecaptep to Rescue 2 w eiae fbreftpnttng unit Oesed m SrooMyn, 
^fV Al INe age of 33, he was the youngest member at the couaO PnorloSept St.twhaOWtenlheeJiaminetionlabaoomeaiieuTenvri endhts 
fetnty was informed after hts death »at he heo passed Heweso^omotedpcpsaiumousiyonNov 1.300t He (ea/es behind tvs wife, Ann, and two 
OButfHers. CtQsOeoi and Emms Rose Since his de«n. the s»Mt where he grew up net been renamed mhs honor, and (he taketeno Pira Dept has 
buiR s new Reshouse r^ich has been named tor him tea father John. Sr spent time aa a pebcerrw in York. 


Here rs the teicl of the letter by whch I waa so moved at the lAfP memend that day m 2002 
My beloved son 

Imlaayousomuchaomellmesiheangurthitunbevabie Butlthirtkefyourstrengtfi courage »id havmg tcnewn finPhand your profound heroiim. you 
give me the atrengOt the* 1 need to continue and to be 9iere for yotr fimfy as betf I can 


You would be vary pioud of (hem. Sen Ann « giving the gets all the love end support that they need, and wH ne1 allow s brolon heait to gel m (he 
way Elaabelh and F.--.n.amias (heir Daddy artd cry for you but tven at a yeurtg age they aeemte know how to pull Atogetherandbe there tor iheii 
- Mommy Your three gifts are domg you probd, and although Dtsir hearts are broken ihetrspinil «sfiong and iheir love 
I tor you « toe cement ihM holds them together end nothing wdl tear toem apart. That my Sm, lean prorraae you 

I I was so ludey to have you, hotevary father la fortunate enough to have a son toat he could took up to You dedicated 
t you hfe to helping people and sawmg lives, you demonstrMed m an eahy age a metority and protouivi seme of decency 
I not found m a great marty people You tooir your profession very senouMy but not youiseff You hed a gwat sense of 
-lor and a waa deeply appreciated by yeurfrienda, and so waa your love wruch you gave so rreery 

( Your fnends irvaa you so much my Son. toey (unreadablei you so. and my heart braaks for them I wid from ttme to 
(ifne Mdh your fellow to efl^ tor v and when (hey speak of you. there s a (unreedabto) and they all say the aeme thing. 
iRat -fisii vvere artd I understand, becaiM fo* me my Son. you alwaya were arrd always wSi be speowl Our Ome 

I was too short, vfd my engjnh a urwelentifig. butvnto dl the ar^guiah errd toe pam. I would endure |l again and 

because having you was a beaubtol gdl. and tt would have been e far greater tragedy to never have had you a( 
aii I walk about the home and the memory of you la ovarvdielming I see toe great man that you grea to be, but I still 
1 hear toe chiiiptood launder The agiarrela m toe ftbcthaiyoutrredsohardtocaitfi lor me. ere gone rrsasiftoey 
"knowtoat you we not here, and toe game IS over Ptvhapa they cry too I wish that toey would come back so that 
maybe you would hear them, and you would come back to c at c h them, and I can see you again I wdl rtever say goodbye to you, my Son I wM be 
proud of you forever, and love you afways 

Dad 



UprMKl a look at toe letter I received from Mr Nepoetarw. m rWeeh he recounta toe events of Sitl/Ot and his search for his son at Ground Zero 


Part 2 

A Hero, A Tragedy, and A Father’s Love 

Second w a serfoa of arffefes reftoctfog on fht events of and me ffve years fhaf have efopaedatoce, rhrougfi toe words of oris v/edm's 
famer 

By BM Cabum and Jofm V M a poM a no, Sr 

in toe fim adicie m the senes, I (old yeu about having trweito to Coiotsae Spnogs wito members of my famiy to (oei my Itrekghier brotoer at toe 
memonal for toe faden firefiditars of 2001 , melwding toe 343 who died at tha thlOrW Trade Center I rntritoucad you to Lt John P Napofitano. through a 
letter nwitten by hia fatoer m January of 2002. which had bean dopiayed at toe memonal An entirely new well had to be buiK for toe S/1 1 fallen, aa toe 
existing wad waa not designed to d^ with that rnany casualties 

During toe ceremony, a took 19 nwnitss to read too name of toe fallen firefighters, from toe VifotM T rade Center alone I dadoed to post some of the 
photos si>d soma of rqy tooughta on toe evpmenca. and due to some tactual errors, t woe cer*tact»d m rnid*2004 by Lt Naboimno's father, who filled 
mem on toe actual events of tost day VMiiletoetollowIngletter a out oforderchronologKelfy for toesertes I fen IM too was toe beet place in toe 
aenss to put it because it gves a deacnotion in Mr Napoatano's own words about wntt happmed ihM fragic day n 2001 

Dear Bdl. 

My name* John Napolitano. end I am toe father of tt John P Napoiitano from Rescue 2, FDfifV I wanted Id send to you a dearar verson of my trtoule 
to my son and tafi you how >t came about 

I had tome time as a NVC Cop and got to toe World Trade Centar 00 toa memtng of 9/12/2001 to search for my son Wito me waa rny best mend from 
duldhood. Lenny Cnsci. He retired from toe NVPO. we gew up on toe same eaael in Brooklyn 5 houses from each otoer .we were aeaichlng elso tor 
ha brothar John atao from the POkfV. wfo throe pf my son's fnends from our naghborhood. one Police Officer, end two Fwefightars Myaon Jehnwent 
to adroel with iwo of toem and si of (hem volunteered their tmewrth the Lakafend fire Dept, from which my sen waa once Cteet of the Deto. and 
then CommiBBlorter 

Lenny and I were overwhelmed by whet we saw. and akemany that were there wdl taste toe ashes forever I sbfi see myself etimbing enthe debns. not 
Itoowmg where to look, but lookaig through twisted steet and calkng my sene name, and hopng to hear him caH back to me “iwihre Dad* fmhere'* " 
I would fry so herd to hear thaL and when it dtdnl happen, I would ery . maybe if I yelled louder . 

Lenny and I would ask toe firefighters that were there if they knew anything about rny ton. or 10 * 10/0 brotoer, or my sen's toenos but they could only 
shake toeir heads, and look down ..the pan m our eyes, only sddtogto toe pam n theirs at sorra point at e Tnage area. I wrote wdh my flrvgerinihe 
ash on toe waM e meesage to my son i wrote 'Reecue 2 John Mspoatano I m here and t love you OatT . The fiiefign^ treated my message to my 
son as a shnni. and some have told me toal wtitnever they would cellapM near it from exhaustion, that toey wduld look at d. and pul toor helmete 
back on and go back to the ^e* end m toe days after I wrote to mv son. Firefighters and Rescue Wwkers from eN over wrote messages beck to mo 
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ioleimewnowtha(Vievw«retner« and to not gwe up ‘Hope” 

Titfli day on Sept t2 now • ^ ThkIi under a steel beam. Lenny and I found the bodr of a young gtd . aha was weamg a sundrna *4 covered w«ttt 
grvyaih this was somebod/s'^ne girl* somewhere peopte were worried atwut her artorreeslng her my hoartwas so broken .she Odnl deserve 
te<aelitieih*& and itMni want her to be alone Lenny stk! I mede a cross from scraps of weed and we etoodii near rwr and sa*d a prayer iwal 
never know her name and her rarrvly wii never larow that someone prayed for and loved their peby but after we alerted nearby Rescue Workers snd 
moved on I tnougnt that it my son was gene, and found by someone that they would pray ter Nm and evert if for a little wniie love nry baby 

I had me very best Son endferaayearshegsvemeVremeslworiderTutBdvenlure 

II has been said that it is net die dosbnabon mat manors but me joumey . and aKheugh John resched hie desbnabon toe soon, and the lOumay was 
much toe short. Jotm s journey was magmticent endwetchmgthechap(erslnmy^sirfe,llwnghBdreamteheipethers berngadevoied 
husband and tamer ■ iMing artd canng brother .a trusted and good tnend to so many wf to fas Mother end me the very best Sen he has made 
my journey Msgniftcent 

John AMpokfeno father of (J MvtP tUapoAtano P»KUt2FDH't 

Gomg tMEK ei Sme. now. hare am eccerpis bom a letter written by Mr Nepetitano on July 4. 2002, Ihe day hts son wouia heve ciHabreied tea SS*'* 
birthday Just Iks than a year after the bornbtngs. Mr Napolitano waa In a very reflecbve mood K>olongbacfconthebvlhofhiBeenar«dme 
atmosphere w the country at that Mfnem 1966, his son schidhood. teem and his career He elae dtseusses me top he rnade vdlh his daughier-trusw 
to clean out hre son's locker 

My Sen. t love you, and I mtfs you so much Today is your bemdey, sndaH week » this day was approaching. I knew that it would be an ennobenBl 
day Wee Son, emobonel would be wi understatement You would ahveyt jeMn^ aay, toi^hen up' and I tried my beat to lake your edvwe. all day I 
mought about M many tfwigs starting from me day you were bom Jufyd**. 1968, they were difflcultbmM,iw«sayounosoldiermenAnnyinatr»D 
one appreciated or respected, me ctsaitry was divrded, end words kka Honor end Psbioksm did not uem to exist in the Engktfi language Wa were at 
Wv wim others and sometimes wim ourselves, everybody had s diPerers optruon m to what it meant to be an Amertcan. wa were e house dvided 

Then you were bom. and aHhough the brnn were confusing om thing thsf I was so certain at. was lhal l was so happy to become a father, you made 
me so proud But that was juai Ihe begmrung of so many thingslhat you would make rrw proud of I remamber the fM bme I saw you as 1 prossed ir^ 
fee* up egamsl the glaaa at the hospital, you seemed to look nghf m ms end you tmied ihK beausfui arrule. thet I see to this dey I had e Son. and I 
|UBt met me man mat I would respect and admee me most m this world. I sometirnes think of the irony about the day that you were bom, a 4m of July 
baby, Indepettdence Day, bom during roubled femes, and 33 yeaislster you would become part of an extraordina^ group of Heroes who showed the 
World dunng a cowartfy attack on unarmed ovNtens. piofound courage Herovs who met esnt head on wim Proftsstonaltsm dedcalion, and 
compassion and a couroga so greet that it has wnpired Ml Americans, and has unked thiB Habon m a wey thet we hove rrever been united beforo 

You were a good baby, you ilepl when you wore supposed to. you were up and about wtten we were, you ate whatever we gave you and although 
you cned Mmebmas « babws do d seamed that you only cned unW your point was made, and men you stopped, and men you would ensie thet 
beauOAjl ansle that l mas so much You were s good child and a good teenager, you ewcelled m achool wd were a meirper of ihe Halional Honor 
Society I flfweys waitod tor me oftw shoe to drcp N never did You etso ware an exeellerit amst. you could d'ew anymmg I envdioned so many 
profesiant mm you wotad master One day i came home and aaw Rretnan's gear m the ftouae, you became e Jumor Voiuriteer at the Lakeland Fire 
Department , a hobby I ihoufpit. apasalngfed I was wrong, you had found your cadevg, you loved people anddldhTsidge them by size shape or color, 
you Ked retpecf tor others and wanted to eave bvss, when someone waa m eouble you tadni pause to find out It may thought me way you dd or 
prayed to your God. to youd didnt matter, PI kfe was equP, end you ware gorngtegiveAyourbeMlD save them 

You moved uo P a steady pace wnh me Lakeland Fee Oepartmerd, while atoo becomng a Hew York Ctty Fireh^der You served two Fee 
Owartmenta and two communibM wim profasponptsm, Integnty. and courage You became e ijeutorrsnl a Captam, a Ctaer the Chief of the 
Department and men one of me Conensaioners tor Lakctand. and you were awartvtg your promotion to Lretitenani with me FDHY. you memed your 
Hi^ School swMtheeri. and together you bom brought two beautiful iiitte gats mtb our bves l wm so proud of you Than (he other shoe dropped, 

Sept 1 tm and tha (Ab«ld stood sbll. a tarhblt attack against innocent peopto. they were trapped under hornfic condibons. but you and others dd not 
sti^ std. me toweis were mortaMy wounded, and even though you dumt loiow when or wti«re the next missile containing Innocent webms would 
sihke. you and me other haroM rushed m, you aft were towers of courage, you an saved so many lives, you were tha eyM tor those that could rrot see 
legs for Vrese IhP could not wPk. and you wait hope tor mpse that were in despjr md had no hope. The towers esme down end «n seconds hopes 
and dreams were shattered 

The time oane when I want wim your wife to get you bdbngmgs from your locker, we went to Rescue 2 and met with your Captain and your friends, 
they were so sad and oltored to help, but ttes vras somelhing that your wife artd I vranted to do Wa went upstan and out of alt foe t^ain lodiars youis 
stood out You hadpciuretof family aN over the piacs. and drawings from your MIe (prts. when we opened the doors there were more pidurea. and 
dnwvinga with notes, 'Daddy I Love Votf AH your umtones were pressed and hanging naady. we took the notes and picturK dowri and genVy 
removed your shoes aid your ursforms and cned On the shelf was your watch and a necklace vnih a medal of a Saint that your wife gave you, I Know 
that Feeh^letb don't wea metal while mey work because of me heal, l dtail see yeui wedding rmg ardi aMdAnn If she had ll, and wiin tears ei her 
eyes she told me IhM it was stUt on your firiger tha you would never take it otf and I understood. Your wedding nng ms a symbol of the love tha you 
had tor your wife and your famfy. and you would na take a off 

I seeiheboy and the good and decent man, and today a your bathday. indepandenca Day. and vwMe others celebraie the iwih a a HaMon end 
though my heart is broken I am so graetoi to catebrae the tHrth of my Son You will dweys be my Son Iwd close my eyes and see you. I win 
remerrber our games a the Perk, me Inps to the Zoo, l wCi 'emerrtoerai me ttungsmayou did to make me preud. and I will remember your courage, 
the courage to work hard, to be a good and decant man. the courage to not taka tha easy way out mt coun^ to ««vd ud for whtt you bdieva m 
While sMi being mpecttul of others I wished you thirty three Happy Birthdeys, it wesnt enou^ I want to wish you sc many more, but they wae 
Happy tor me you wae end aweys will be eveiyming ma a Feiher could hope for m a son Happy Baihday, my sen l love you. 

Oed 
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Second m a serfs etantcfasrotfeangonfs avants otMlIOl and Of tiva yaars tliat hara alapsad sinca, through Ota words atenaviean's 
laOiar 

Sy BiH Cobum and John V Napotitano, S» 

in IhalWataOidBm IbeaoMa. l tMl about having Oavalad to Colorado Spnogs witi mambart ofmy farray tojoaviny MroSghtar tnaurr af Ibe 
mamonalfar tie faHanlirafighiarsorSOOt. mctudingtnt 243 who diad althtlAibrid TradeCantar I atlroduced you Is U John P NapoTrtanc, through a 
lallc* wntiap by >m father in January of 3009, vttaeh had been dapiayed at the menwnal In the seeand artute. i brought you a lelie* that John's dad. 
John Napoiitano. Sr., hod whtten to me after he ciacovered a aaetton of my wr bw te mat dtaoisMd Me »on That article eMo included a letter met John 
N Sr. h^ written to Ns sen on the occaelot* of John Jr. a Arat belhday after fa deam Comadennily. Johnny Nap Jr. was bom on the Fourth of July 
The aanes coniwbes tmt weeh, wtm ercorpts from a letlar John Sr wrote m Aug 3003 eteven months aher the WTC bombing Ih <t he dneusaes the 
emobORsmataparontwng'siostacMId teefs «h 0* each passing special event, hoUdays, birthday me Nrm of a rvew member pi 9>e family, and so on 

My OaMveeSon 

I levs you and I <MM you te v««y nwch eml toon baa yaerwHhMyewanO Dmo m la herstwateenaamekasma leal every mmwte oft end yet t Mema Mt only 
yeaieieay ffwt we pot the cau leang ua that you end alhere that we lo«m and love wwe wmig It Marled wSh me eeaichinB lor t«u m thet horriMo rubbto mat net you 
et onyone eMo deaerveO to be trappaO m I earnbed over Mu n d Meet peering mo hMee ano cBHng you name Semetmes I esutOrh nop me (eeis end a veind be 
noroioeer. and I wouMgei nwUMmyMlfandlweutd wemyeedto nopd. trwtdSiiswaerevefaeOyou woudbtiocwsadaitdyeuiMNiWimdmr In bmatfu 
nelNiays came, on# more PMKcuft than the other, everybody trying to be sbong for somebody etee, your fnertds iowng you artd rnieemg you so much I 
can see me pam m Vieir eyes and my heart breaks for them. Your wtfe Anrv bemg the best Mom that two ktbe guts con have and even tfwugh they 
sorrmtuncs cry for Ihafr Daddy, they somehow Toughen uc* end put « an together tor thee Mom, is mat you whnpermgtn Ih«r«v7 Your Three gmr 
are domg you proud Son, their tove for you. aid the love mat you had tor mom will be the carriern that will bind them together and nottvng wilt tow then 
apeh, that my Son I can promae you Pathefa Day waa a rough day tor me, I taw the great man that you became, the 
good and docent husband and father I msaed buymg you a gift. i miaaed hearing you say le me ‘H Ded Nippy Fathers 
Da/ Ttme goes by and arvother hard day wae your birthday, i remembered the day you were bom July 4th tflU. 8lbs 4 
oz I was so proud lb become a famer. Ml your life alt you ever (M was make me proud end happy Iramamborlhe 
linmess ot your handMiake, but l can iM leal the chiltfB hartd in moie when I took you to the park or the zoo. I dose my 
eyas and I can see your smile, but f can soil hoar me chiidhoed touipitor They were good bmta. you were and always 
be the best son that a father could hope for, bmewentby too ouodv.ttwty three of yeirbathdsys were not ertough, I 
wanted so many more amiihwSiTiaha*comeBi*i MhnpM arMeae. Vw have anew twphew ..yourMterOawr had a bvadiiu 
babyboy Shvnanwdhiivi JohnaStr yoii.tha mssashorbiobroinaranewiohasyouwarehars toahtreMa basuhki mameni ihsvs 
a new fiisndaon lliat I Iwt newtdaSariomaonsvmc hadcowpetaww decency and profound courage lomaoni vAe loved peopli 
vcm^^rjio^'u g».t your kic lo incr'i 1 am aad thsl ycuf nepfuv ws n a vet know you. to too you rmte to r>ear your laugh la 
^«n»«yourgmafoanaeoinumor, 1obep«cfcadiwkiyooramiaaodlobalovodbyyou,butl 
ktnM myaenthMyowwaioekovI torhen. nyoutoAoUlar adotua I vWllal Han about 
rvu enduvhyheahouMbeeraudofiMnumo.lwMMNmnaionfiiofyDurcokeage but 
r>o» joni and dcccra you ware, ad aw kmy Mortea and I guaaa whm* ha gala oMItr soma 
oTiiwaadonet Tmo haagivenma pisome wayiaSaughbid bSlerswuotpb. butona Ido 

gletoy boeaiise < » my fob to honor you. and m long as I IM to keep your mawory atoe to kaap airva Iho w anwy ol yoir 
ccarage and Iho couraga of ad tfio edw hdmaa tn« went w«i you iMwn I hug your Mlto gala « vdU bo you hugging Owm 
teough nar ones, and Nvhan I take mem to tto park er the zee will lhar MPa naghaw. atvd I hcM tNtir handt, I will awaye 
wave a MDa room for yews my Son twMiasVwn how much you tovadiham andiwnaiMyaiirt you twtiMiii be prouder 
you Oo vei, end i wd tave yew awn Icngsr 

VoteOM 

The nect leflar waa wraten me Oay aScriha one year arvwverwy Sept 13 200S In a JOhnSr Isika aoout We tnp to the 
OromdZara IrManiwaraarymomQnefcereniony.wNehnaentndrd'MAiNaaawnoedtrtondfiwneownineabecI Lenny 
Cnaalaalhtabremar. anNVPDoSlcerenSep* 11. as wad Hem ere ekcerpu Hem m vary amoaonalielltr 

My Son It has been a year pnee you wort taken from ua and ( haws faM every second of every day of il Rescue 2 had a qmat Church ceremony and 
men me fanaes and Firefigtilers returned to Quehets to be together The Lakeland Fee Deparknent had a ceremervy ei (hs mam bwiidtng lo honor you 
and me preMnt and peat members of the Department I wrote mam a lelte* piankirig mam for theK quick re^mnse to the World Trade Center that day 
and tor saihe omer days that I saw tvem time Sde, side by side with the fONV end ether Fire Oepamwenta end Rescue Werkars from all over the 
Country, sespchmg (or all you Brave Heroes You alt were the tost Patnots of the 3ist Century Hetery will record your Herorsm and your name, ilwdi 
document Ml me events and the story will be hsnded derrm from generation to generabon As for ma. your memory will be wdh me fomer and ever. tHi 
the end of lime 

Aa you probably knew I spent the day with Lermy at Grotmd Zero. We retraced our tMps from a year ago First we went to Tower 2 the Seum Tower 
We iBKl flowers end wo placed Ll John Chao's picture on some concrete that ts sail dws. i piac^ ymr pKkire rieit w him Lenny then wrote hts name 
juet like he dKi that day wd then I wrote on the concrete me same mee^ge that I wrote m the sahet that day wim rrw linger, 'Reente 2 John 
Hapolitano ITn here and Move you Dad* After a feme I told Lerwiy that I was gong to Tower t the Norm Tower, the Tmrer where you were Lost, and ip 
meet rne there me while If was e very windy day and the earth from me (pound was amrkng all over, ae I walked aerosa trie Held I putmy Need down 
as thewmd ptcAed upend as i looked at my feet I saw mat my shoes wm covered m dirt much Uke mey were covered with ashes thM day A lot of 
people held handkerctseto to there face and heW their hands over there eyes because of Mi the (fyingdlrt and debns I thougM to myself hew eymbobc 
itwsa even though A was nowhere near me debns and dual ctoud that day e yekt ego swat as It someone wanted everyerve to lovowvmat it was bke. 
They were announpng evaryorve's name that penshed mat day Ml the Yebms. arto aH ms Heroes mat toed to save them l stopped just before l got to 
the Norm Tower and I heard your neme For me A wssnT loud enough I wanted to shout it to the World I get lo the feotpnnts of the North Tower, mere 
were flowtrs and pwturos every where left by ferniy members who had feat loved ones there, Mommies and Daddies jmI bke you. Brolhcrs. and 
Oaughisrs and Sens, just bke you I looked at ad the faces, mere were ctviMns. »id Polioe Oftocars, and Firefi^Frters, srnsng faceslooiong up el us but 
noonewassmibngbacA insteadmerewerelears I heW your ptefure In my hand and Mooltod at 4 fori guess s tong lime and i decided to not leave II 
there, instead as I turned to taave the Fit and walkad up the tong rarrp trailing to ms abwti I heM your picture over my heed for trvetyme to see, soma 
sMutedyou. I wae finally canyirig you out of the pA I do not know vWiatthey are going to build over mere, a memorug cartainiv. perhaps some 
tHHkSnga. mere wifi probably be benches to ait In bme peopto van aft mare, maybe feed the btrea. mere may ba cNdren nawwig end pla/ng. and 
lau^wtg, and I guess mat wM be okay. andiHgeetaoto visdandl mayattor awtsto, and meybs seme day * wDI net see Ml the twvsied steel, ifs not 
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tmportani. out one thing vat ( Oo know to that I will «fways s«« you, ai>e (he laughter tnt I hear will Oe yowa I love you my Son 


Part 4 


A Hero. A Tragedy, and A Father’s Love 

fourth kt a ttrie* of anicf9snn«ctino on th9 9V€nt% of 9/11/01 and th9f)V9yar»itt3ttiav9*l»p*9a»inc0. through Vo worOeeTonev/cdni's 
father 


By Ba Coburn •>d John V Napotitano. Sr 


In tho Rrst article «« the aenaa, I told you about having aaveted to Colorado Spnnga wiV membara o( my fanwy to ynn my Arengntar broviar at iho 
memenal tor d>efaaanflr«ri|yitanet 3001 nouding the S43 who oedtf the WoM Trade Cmter. i mtroOuced you to Lt JehnP Napoittano, throu^ a 
letlefiMitien by Matolher in January at 3003. wtaeh had been Atplayad at the memenai m the lacervd and* i brought you a lener that John's dad 
John Napditano, Sr. nod wniten to me atte« ha dacovared a section of my wcbpto that diacussed rns son WaVa atao taken a look at letters vmtnen by 
John Sr to John Jr. on vimet would hewe beert John’s belhday. vtd letters whttsn |usl before and attar the hrat anniversary of StH, inctudng John Sr 's 
deeatotton at lha Oral enniversary memendsennca a( Ground Zaro 

In (he foaonvmg tetter sent to me by John Sr , he diacuescs ttta rnonner m whtch John Jr 'a dau(yrter's vrere handirng e>e loss of their father, and the 
pnde he Ml that a sacbon o( a county rood was bang renamed m Ms eon's horur 

*Ht 8fi and thank ythr so much tor remembenng my son, leiwimg Piet there «e peopli kka you out there who wW #w»ys remember the innocent 
Mdima, end the Heroes that were lost Irymg to save them, make OrtScuM days a ktSa leas drfTIcutt. and l|'s OK to use anything that I sent to you etiout 
John 


John's dau^tsrs ar* doing well, but at Smes tiay have their muriierns. As you know JtPm wes also a mcrrber o( Ore Lakeland Fire Depehmeni, and 
the Firehghtere at the Stesoo that wee his Aral command, and i^are he sterttd as a Firefigytter, John waa to eventoelly baeome (he Chief of the Dept 
and then Convniastoner, havs Johrr’s gear encased «n a gMss and wood cabmat toat la bolted to the wan at Vt aniranoeway. and on the shelf above 
hjs tunker^ear^his n^rrwt *i rh N.O e iectr»c candtes on both wdesOiat are ^aysH one day 'Mien I was viattng at tha Station I had John's itftte 
kgihswitriiiia, and whda I was taiMng to one of my son's Mends, I heard the youngest Emms, say to her aietar 
lEkzabeth *l saw Daddy^i coetuma J mas huif and aha started to ory. but befora 1 could gal to her and 
: cnso^e her, (he "ddaf^ sisw stepped up to the plate and told her that everything would be Ok. end put her arm 
^1 ^^^^^^^HwMndhar I Vought to myaelf Piet If my aon could took down Pom Heaven. I tciowthtf he would have had a 
on hfsfaca and he weuk) have bean proud 



I Ti\e>e have been many eeremoniei and Street deatoaatonsthroujgiout 
vYorktorourNabensFiratPaaiott and (he Sbaal whve I Ava and 

i where John grew up carries Ms name also. butonSeptarTtoer2Sth. n^--: 
IS going to be 1 County Road dedicaied to John for whM ne was to so 
many paople, Ms dedicstton to the commumkas that ha served, and the 
il he hved The Arst bill signed into law by toe newly elected Suffolk County Evecubve Steve Levy, 
a and rename "Votof Pa^ay" tn Rohkonkom# Hf. "LT John P Napolitano Parkway • 

As tor me Bar, HI ahvays sea tot twisted steel. smeS end taste toe atfi 
and the damprteas. and perhapstoel«toe way ttehoutd be butitisa 
vmai pnee to pay tor toe memory of my eon. I will always sea toe littif 
t-or end I will always see toe Great Wjai he wR be with me forever 

thanks tor Remembering 

“inn Napolitano, Aethc* oTLT John P Napolitano. FDNY Rracue2' 




John Br also makes a pewit of remembering Ms son on nolidaya Here are exceipts from a totter he wrote to John jr. on Chnstmaa of 3003, m wtueii 
he dasenbas hrwv much ha misaas saamg Ms eon wito toe grwidchildian as toay open tosr presents, but then accepts hw Iota by remembanne an 
■hose MiQ ware cetobi a bng this day because of John Jr '$ heroism, bato at the Worfd Trade Center and throughout h<a career es a AreAghter 


My Son, i love you to very much and mits you beyond description Today is Chnstmas. and I mai so much seemg your race as your little giris would 
open Iheir presents, waktomg their eyas open wide wito Joy. and 9^ watching youM open even mder I mssed ahopping tor you. but when I went into 
afferent stores I would look at aeme toe things that I weiJd have liked to have gotten for you, and tned to imagine the took on your face as you 
epaned your preaents, I would aae toa* smile of youra ton braakt bur atiA warms, my heart I went to dfffarenf placas where there were ceremonies A»r 
you and your Mends, andiwoutd look at your name carved m stone, and I would touch it and then toes my Angers, widhope that my toss would reach 
you in heaven Your fciends mss you so much my Sen, my heart breaks for them, i woh that 1 could cany tneir pain n would be such a small pnee to 
pey for having had you Any sorrow or enguMh toat I tiave pales Oontoared to toe joy that you have spvtn me over too years, so doni feel sorry lor me 
my son, if I felt a million times more grief it stSi would not be a fair pnee to pey tor having had you l was so kicky end Messed; you were, and always 
iMi be toe beat eon toat a father coiad nope tor Your Hereiam has made it poaaible tor othere to enjoy anotoer Chnstmas as a whole toirnUy, and l know 
that would have tppde you happy I loiow that If wt could hear you, toe message would be torus to net mourn or cry. suffer or worry about you. and wt 
are eymg our beat to reaped your wishes, but torgve us K every once and a while if wa atumMe, or just want to spend a moment alone and Kk why . I 
wttl always be proud of your Hareiem and of tooae toat were wfto you but me thing eiatl will always be meat proud of m toe man mot you are. m« 
loving and decant husband and fatoar. a hard iwonang man who provided toe best tost he could tor his family your respect for otoars, and your many 
aooomphshmenls in Ihe PDNV, and ttie Lakeland Fir# Oepartment You were a true role model in every sense d toe ward, and you were and always 
wdl be a man toat I am proud to look up to I sato toe man tost you art bocaueemy son (or me you vein my each and every thought I see you every 
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vit>erc. < near your VQ«c«, your laugn, and I tee your anuK for me you five m long eel do, end wnen my ame cornea your face be tf>e test Otet I 
tee and peitieoe Vm firSl mat I veil tee tgaei Unbt fbatUme cornea t hope you nave a Merry Crmstinat m Heaven and (want you lo le>o« CnatOie 
mougntoTyou makes my ChnsbnesaltlOe iwnerhse on EarV) I Love You 

Oed 

Fainer'sOayrorachildvybDhaalost aparernisavery ddbcuftbrne. but its alto tffbo^fer die father yrfwnae lost aeon In *>» foiiowirtg letter written 
onFatnertOeyofSOOl, JonnSr dnomea the effect of the loeaen the fMpolitanofemNv 

My Sort I mss you and (ove you so very much today is Fatfieri Day. and although ifs • ntdc toui^ on me. I am to grateful for ail the wonderful 
menwrtet. end I can sMI hear your lau^, and your voice callmg me Dad But I dunk the itung that I am most {jpateful for wet me opportunity to see 
MAat a great Huaband ar>d Dad you were, I can promite you my Son there was none belter 

I chernh the time that I spend wNh your litbe 9 ns. and they love you so much my Son Somettmes when I'm tbMng Elizabeth SMI Ml stories to Emma 
ebem drflererttvwgs that she dio with you her memories of you iteso vcryMierp «M Emma totena to every word, end asaa for more. Elizabeth 
cspeoeUy likes 10 tea the story of the times you took her to tie Firetwute. and oTrfdet m trie FireTnicX. of aching adventures, when she would catch e 
big Ksh . and now you would sat II free something she itdnt understand but I do my Son 1 funk it had something to do witi you having a soft heart 
As for me dtis Fad^ers Day I win rerriember all the inpe to Itw Zoo and the Aquanum. going to 9te Movies, and puehmg a bate bay on a awwig . I wdl 
always leaf your her>d in mme f wit ramerretr every day Me it was yesterday .seeing dtalintfe boy grow mtotha meat wonderful man that i have ever 
lowwh .B good end decent men. and Vte (pesteet FaOier. Ves Sen I have my tnemones «>d because of them I am the lucleesi Father m die 
World thank you my Son lor ea die wertdenui Fathers Days Andio you my Son Happy Fathers Day lloveyou 

Oed 

AndsMl anther ititar, wnBen on John's birthday {B«e 4^or Juiyiei 3003, m vmich he describes a speoai rnomentwiOi his son s family end asks a 
favor 

My Sun I love you today « your birdiday and we all are nvswig you so much your Mother has been tormenting bB week so is yote Wife and your 
two iitife girls, snd your sotem. if is so very herd I woh diet i could eerry aR thee pain, but I premiae you Son that we wit ny very hard to have eBme 
of your courage end hang in (here I do have one favor to aek of you. Ann saved bU the messages that you left for her ertd your daughters whenever 
you were el work tefmg them how much you loved diem She saved so many well Fethere Day, Ekzabediwmawd and when Ann asked her what 
she was thinking, she said that she ’Vrai facetting Oeddys vorce* so Ann. Ekaaocdi and Emma sat on the Roor and listened to all your messegos 
you made Iheir day Son. you came dvou{di for your ~Oc1^ WeN, for dial favor d you coiJd once m a whie whisper in Elizabedi's ear. it would make 
her 10 happy 

Today leyourlMlhdBy and we arethinkingabciut what rmgtit have been, I probM)ly would have bouspityouboots .ake I dW every year UmowlhMil 
wae lend of a joke in the family, bull know you really enjoyed diem After afll, seeing e pair of your bo^ on your Pont porch was vary hard, butsdl a 
welcome wght (gueea we all are going to be thrmertgabcot whet gfts we would have bought you on your birdi^ but the duthoiK eon lediat your 
birthday will ahvays be a renwder that you were and always wilt be e Gift to us. the Greatest Gift Happy Birdiday Son. 

Oad 

Part 6 


A Hero, A Tragedy, and A Father's Love 

Ffftfi In a serfae of artfefes rsffectirrg on die evwnrs 0 / 9/1 W1 and die five years dwr fwv« e/apsed afnee, thnugh the word* e/ one Wctfm's 
fadier 

By BW Coburn m>4 Jofm V Napoktano, Sr 

In (his conSnulng senes, I told you Msout having daveiad to Colorado Spnnga wdh msrreers of my ramBy to pn my Siaaghter Di other at die memantf 
tor die feaen llrefighiers of 3001 , tnefuding the 343 who died at the VWrid Trade Cater I ewroduced you to Lt John P Napoklano, mrough e letter 
wnttan by h«s fattier in January of 2002- wtoch had been dtoplayed at the memodal In (he second artioe, f brought you a fetter that John s dad. John 
Napolitano Sr . had written to me after tie dacovered a seetton of my wobette (hat dmousaed hie sen Since then, we've taken a look at the world of e 
father who tost his son end the tmoaons Siai rtave played a pen «i hta ate since than John Si calls die toefighteni and pokesmen who died at ttie 
World Trade Center the first pwirleis of the 3t* century WeVe been widi him as he reeaied his son s ctMdhood years, into his career and the family 
that he loved so rnu0i We’ve scan John Sr ramemberhtsunonhii bmhbay |c9«iadentaNy, dw 1* patriot of the 21* century waa bom on the 4** of 
July), on Father's D%. errd dunng the holidays Wth due srndai John Sr shares with us same memones bom die Ground Zara memanals held on 
Sepl 1 1 *'. mdudino e sarendipaous rweetifig on mere than one oceasren wrtti a tnerM of hts son's, snd he ttseussas the wger he laels about dke 
events of dfil (you will be sufpnsed) and he teas us whafne would say to those who condone or commt acts of heired 

I received lh» If ttar on Stpf 11,2004. 

FSae thank you so much toi you* land words, but espeoeUy for the piaca in your he«t diet you have reserved tor tvm and all the attier Heroes 

today Ltotoy and I went to the "Site”, aa w*r will every year Wa held my sens and hit brother s ' pretufes high above our heads, and kstened to die 
names over the loudspeakers, waSng for our * 9 fy 6 r names to be sato We looked at all the ottier people and the smang faces on (he ptetures that 
tfiey held hi^i. and they toe were watong for a ’name" to ee aad loud, and (ust when I BWik hat «tty heart cannol break any tortoer, l look at aN the 
aerrewiui faces ano prove mysalf wrong 

At the Ikst anniversary as Lenny and I were watongmthe entwd, Lawny catted nty aOencion to a FuelightBrwho had my son's pictora intna net He 
was Ml and whh his head ht|pi my son was elevaled above everyone . I squeezed rny way towards fern, he was wnh rns wife and boh looked so sad. 
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Mt)en lapproacnMMmlpQMtMaitMMiands^d. .’Vvtntai tor carrying my Son" HelooKeitOlceaNareilrcameoutornimastteiookeOat me and I 
grabbed tam to bug twn and he hek) me aa Sght m be cWiM, and he tiroke dcwm crywig end he saM lo me 'Mr Nap I loved hwn »o much l loved 
mem eN . but John * 1 told him I understood soon we were ell crymg, Lenrry me. the FveAf^rter, his wife We all proceeded down the larre) to wbore 
me 'Towers once were to eomplaie why we were there This Firefighter bed once been e member of me Lakeland Fve Dept and was a good hiand of 
John's, he fOitowed John into the FDNY. bavmg started m 1994, four years after John 

After me ceremony I hugged turn goodbye, end told him that I would see him nesl yete When next year ceme. even mough II w« very erawcted. es 
Lenny and I were wMHng towards the ramp, art emabonaf d^ became more emobonal aa I agan met up my •ehstbmd we smiled . we 
hugged andthenwecned and es I held hunt sad m his ear that it was OK to be sad today . but that John would want him me rest of the deys to be 
nappy to love his wife and tads as much as he cauM mat Sue ilmow is what my son would went we went down Sie ramp, to be emere we 
betonged, to be near Siose mat wa love, those mat wa will forever honor and when it was tNne to go, we said our goodbyes, and I said ’ll! see you 
neat year* 

The World Trade Center sile. la much mere "startle" how, but at Lenny andl wtoked wim the crowd we bom itM tee Sve "debris held', we held pictures 
high for mose lo see S>e faces of Heroes, I mink maybe to atoo share our heartache I was approached try a New 'VorK TV News Te»n l vras asked rf I 
have aty anger wdhout hewtabort I said mat *My anger a that, m mia day and age. witi dl the apeetaoilar dwigs ma( Humenkind can do. wAh eR me 
goodnesa that is in us. met mere ve people met are iMed wim eo much hate and 'age at those thPI donl thmk me way they do. or dont pray me way 
may do, mat may are witeng to sacMce th amc elves just to know mat they Wlad ar>d rrtade them auffer . them and their farNhes* To those people vmo 
would commit, or condone acts of hatred. I say this, that atthough the world saw on September t1 2001 such an act of hate may Mso sew acts of 
Compaeiion. Prof ees io ne a s m and Profound CCurege. and d is mesa acts mat ma World at Imge will forever remember and embrace 

The crowd wee very mice m» m«d anniyersery. but not too far m ftwit of me wbs a M familier Firehghler. I pomted htm out too Lermy and got lhrouim 
me crowd to him, l came up besida mm and put my hand on his ahouMer. Pae sme we hugged longer and ched lengar Lenny cau^ and we eU 
eiovdy made our way down me ramp t shook every hand of Iht Bnbeh "BoUms" mat stood m Hotkx. erto Thanked them for being there I eventually 
stood at me toolpnniB of me North Tower, I welted for mysonsn«he. people were toyng llewers arid pictures where me Tower once stood I pul my 
eonspicturemere. and I iust stood mere lpeUr>g at turn, dying to imogne what he was doing mat day how high up was he washabrad woshe 
abaiO. and when me steel aurrpfed and he heard itcornmg towards him dtdhethmKofusandlewwhawniudtwetovedhim 

I hevd tny son's name, and ogaii for a moment bmestoodsM .Ipwtaltowetoninyson'apietinc 11>saeyoune*lyeerSon...ltoveyow" 

I said goodbye to myson’sfrierto he tottf mcmalhc will besee me SteJtember 2&m for the dedication lo John (EtMaFs note, me dedicebon was of a 
saoSon of e roadway that now bears John Nspefitana’s nerne], I eard gooctoye to fkawde, andItoW her that i tmow thal she to taking good care of bpr 
huaband. and mat I atSmre har courage, she told me met her husband waa lootang tor me and was aslong Security d may eetJd locate me . and that 
shewaehappy when! found mem I smted at her aid hugged her goodbye, I imow IheS I wto see him next year, and mat I won't have to plan on 
where to rneel My Son will show me the way 

Thank you Bill tor remembenng 

The todowing ere excerpie from a letter John Sr wrote leaf year (2005) on Sept 1 1 

My Son J love you so mutoi Today. Sspterrber 11, 1 agsln wentbacktoma WbrldTradeCantar riot to seanm Out to mourn and again Lanny w el 
my side to mourn etso tor you, arvl tvs bromer photographs vnm anwmg faces are held lugh. and balow. laces are not snafeng but hued with tears .1 
stram to hold your picture high I want the world to see me face of a Hero. ThtoismySon mease don't forgat Hun" I placed photos of your HtUe 
girls neid to yours for you to see for me Wbhd to see Today to so hard my Son but I herre to be mere end today yetr sister is gemg to read aloud 
your name for all to hear I wonder if Qoa win let you hear Your aoters mtos you so much. I listen as aM me names are said aloud, their smiling faces 
htidhigh. every year t get to know tiern bettoi «>df<nuurtiformem]f»o arto now I hear your aeters voice sayirtg the names of mote mat you 
Inedtosave and names of those that ware atoo Maroes. and m a Arm tkrtfragfe famliar voice i hear ynur name and your siste* teHs the INorld how 
nhMb she loves you end my Heart breaks and other* are cryng tor their loved onee arrd tor you weere tol becommuorte tMgfamey united m 
aorrow. bour>d togeiher by gnat. 


The World Trade Center is now a bunding ate bid I sbH see the twisled steel and smell the damp grey ash mat 
waseverywhme and I dose my ayes, end write wrm my fmger once again, on swell covered wim ash, 
'R«8Cue2 John f44pel<tanot emhere andl toveyou Dad’ andrtarKto and we slowly laave. bred end dmmed 
and we toiow mat we wdl be back next year 

I love you Son and I rmss you and rwxi year tor ma to luat a mrtote away becausa I sea you evwy soennd of 
every rranute ot every day and wdi do so tril a s my tune to be wim you again 
You are forever m my heart my Son 
Forever, 

Oed 

And mts letter, wntton on Chnatmas. 2009 

My Sort I love you today « Chrstmes your favonta holiday . you toved it so much because it gave you the Dpporknty lo bnng happmess to olhers I 
iusl want you to know Son mto you ere sSIt Ormgmg us Happmass AM I have to do » close my eye*, and i sea your smile I can hear your laugh, and i 
can hear your voice . "Merry Chnstmos Da^ 

The Guys et LakWand sMI hang your Chrietmoe Stoefang and I Imow that trey ehways wiO The days before Chnstma* may decorated the Fire Truck 
arel cames your name wdh bnghily M Christmas lights, and wim Ughto bfamng and the Siren scraammg ana 'Santa* stomg on top. mey drove mrough 
me nerghbo^od waving to aM of those met stood eutsids their Hemes They Mowfy came down me street where you grew up. a streat mat also beers 
your neme "LT John P Napolitano Dnve" I stood outside and watched, arto I remembered how whenever you could, how you used to be on mat Truck 
smnmg anti waving wrd how espeoeity you loved me ChUdren end I closed mry ayes and I remembered 

The Rig Stopped m front of me House as mey do every yeer Santawaved "HtotoMr Nap.*andalltheFirefi^)terBtosembarked.andinBtngleflie 
wetked up to me Houae, and up me stars onto (he ffoM perch, end each arid every one of them gave me a hug. Tneywerehug^ng youmy Son . <M 
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/M feet It? 

As they ta«d (heir goodhyes er>d walked tacH to tie Rra < vou my Son that day in September, as you got off the Rescue 2 Rig with your 'Brothers* 
and walked toward the Towam. i sea you step as you approach and loeti up at the dangerous and formtdabie task ahead of you i lowwlhai you 
ihou(trt el all those poor people trapped end that you would use al ol your sMt, and atl of your Courage to aave them . ana l leiow atse rny Son that 
you thought of us youi \AAfe ana you Ktfle Qeis your Sieters. and you Mom and Me this my Son l know 

Cnnsonas 13 a special ome of year aMagK;al«me. and whether one bekayes m the true maaneig of Chnatmas or not. ns effects soh seem to be felt i 
wondar why b»e is only foi a yew /ny Son earned the Sped ol Cnnstmas wiei you eacri and evoy day. «id I ihinit atso biei if there was a way that 
you could somehow give a Chnsimas gft to the VMarld that k would Se that each and every one us would carry with ua always for aech and every day 
the Sprit of Chnatmaa you would warn this so dtairw one ever agam has to look up and see me He*for of wnat you saw w that a father doasnl 
Have to soe tvs Sort in the Shadows, and have to dose his eyes to hear Iderry Chratmas Dad* 

You wHI Os with («« ferevw tlU I sea you again Merry ChnsUnaa my Son 
Oad 

Parte- 


A H«ro. A Tragady, and A Father’s Love 

sixth fn a serfM of artfefes reffectmg on Me wwnfaotiflim and Me five years Mar have efapsetf sine#, Mrough Me wortfa otomvtctim's 
rather 

By Bm Coburn and John V Nepoktano, Si 

In this contmuirvg tanas, I told you about having traveled lo Colorado Sprmgs with members of my larn^ lo fom my Siefighlsr bioMtr at Vie memena 
foi the fidton ffrefighfers of 2001 . inobding the 343 wrm died al the World Trade Cmker 1 rntroduud you lo U John P NapoutanD, trough a letlar 
wnllen by his father in January o* 2002. wfveh had bean cispleyed at Itie memonal In die second artida. I brought you a tatter that John's dad. Johr* 
Nipoiitano. & . had wnitan to me after he Oscovered a eeebon of my webake that aacutsad his son In these aibcSes, we've taken a took at the world 
of a father who lost Ns son and the emotions that have played a part m Ns Ufe since then 

Here, in John Napolitano Sr 'a own words are tea memoiiea of the iregic day and those foUewmg it and Ns dwughis as ws approach the Mth 
anniverBary of Sept It. 2001 Next week scotunei the last in the senes. wiN be John N«>orilBno Sr 'a firsi hand aoepurt of the fifth anrwersary 
ceremony at GrourMS Zero 

Dear BUI 

As we epproacfi the tlffh anmverswy of that temNe day m Se p ten t m , ( would iwe to take ths bme te thank tveryorre m4>o has reached out to the 
f amdy of Ijewtenant John P NepoMarvi and let us toiow that you have taken hwn mte your Heart and that you will ahvays rememoer pid nano* Na 
sacrHice Peopte Idea Sgr Brian McOonaugh bom the Hew Vork Ctty Poiiee Oepsrtmer>t m<4 Mswfte Beth At ‘Gmund Zeio', Sgi McDonaugh saw a 
message wntlen m the ashes by a father searching for Ms rrsssing firefighter son 'Rescue 2 John HapoMarvo I'm here *>d I love you Dad* 8 gl Me 
Donaugh. olsdierhimseir, wassornovedbyvdiathcsaw tMhewrotetidewnwordferwordaediat. ashelatersard .‘Iwouldniforget' UMerffun 
evening when he got h om e he showed his wife Beth vWial he Saw, end togedier ttey cned Liter Beth arid her ivusbaid contacted me arid told me ViPI 
they wSl ahuays keep a picture af my son. and ttoi their chddren about N'm. and that they will always honor Nm ar*d t knew that thty will 

And then there • (he Thurston lemly horn Cctoredo. vffio at tie 2002 Ceremorry for faden Pkeflghttrs promited rne that may wtl elways'look after* 
my Sort, and they nave Evwy4'''efJiAy. John's bumday. every TNptksgiving. every Chnetmas, and every Oft 1 anniversary, may go to the Memertel 
^Wl Where my son's name is eched. ertd they leavo a heaitfelt card Mrs. BieOer from Pennsytvarus. who proway wears s Memonai Bracelet that 
says’LT JOMHP NAPOUTANO fDfTV RESCUE 2 grt1f200l' Caplam jeffPenntnglon from the Gilbfrt f«e Oeparl/nent QRiaii AZ, and his 
famty ^0 did a study ol John and bonded vrim a brother fireftghter that he never met. Captaxi Jeff and hw famHy, at their own erpeRse. came lo 
New York to attend a eererneny henenng Jehfi, the re>r«anvng of a county road te *12 John P Napolitano Pertnvey' Ceptam Jeff aiili calls me from 
kmetoUmetosaehowl’Tndolrvg and even came le my home te spend a ooupit of days wim me Once while visikngv^ the guys aiRaseue 2. 
Captain Jeff and ( went on hvo *caas’ with them CapMn Jeff was mhHed and bearrhng from ear to ear As I rode ei the ng I could feet the presence of 
my son and I totow ViM he snwed cn us 

And then from Sierra Mettre, CMiforma, tiers is you Bill who have embraced my sen and kept Ns memory alive I thank aH of you and on September 
1 1 when I make *ny piigitmage to the YVortd Trade Center my (houghts vetl Mae be ^ Ml of you. beceui* I lo>ow Mat on Mat div. that you mourn aleo 
But I w«h to ask of you jual one thing. whiMi i wil* ask in closing 

ReoerMy hare in Naw York thete vras a daiScaticn to Vie 343 taken FONy firefi^itors, and one votunleer firefitViter A laan a^ironmataly tO feel h'l^. 
and ISO feet long bronze sculpture o> firefighters and the events of Bill The Memonel « anachedtelhe wall ^MO* Company, the firehouse across the 
street Ifom the Vltorld Trade Canter VWien I was Mdngte my daughtar-infaw. Ann. about gemg to the ceremony andknowl^ (hat she wouldn't be up 
tod. her and my son’s youngess dau^iter. Emna Rose, piped up and stod'l want to see where Daddy was* We were at a school concert EJurabeiti 
who rww ‘plays' the weNn was in (he orchestra Ann asked Emma Ashe was sure about going, end she said that she was Ann looked at me to see iff 
was up tor It I really wean t but l said that >1 would be okay When Elmbetti joined us Am and I asked her Asha waited logo, and she did Iknew 
that ttvs day was going to come. I was goifig lo take my son's 'Kllto* grls to Ground Zwa 


My best fheno Lenny, who was always wdh me those days in September, as we searched tor 1*7 sen andNsILennyst brother John would atoo goto 
Ihe ceremony and brtrig hIs dau^iter Chrtabna We arrfved earty that day. parked the car and secured our seats, Fa sAghteis were setting up tor Me 
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C«i«mony, ipeaKers M« 9 utpn>entwer« being MtM tor mcMffMtwoudpfesefit v*«chesth»4 day Lenny and l.aswc iMiayseo when wo aie at 
the Trade Center were ftfnlnwong My mnd wee also eteewhere. t walKed to where my Tenddauf^itre were wClPO The/ie getbng to big l (hou^ 
and so besubhi* They were tsileng to Chnsarts artd smieng Now to take thee snetes eway I asked tnem it they were ready to hear about thee 
Daddy andoihaia Thay smI that they wara lutdChr^bnathatwewsuldbebadcIgaveLannyaaaentned Th« one time rny good Ihend would 
not be at my nde We w«r« each others rock OKise dartr days but today the rock that I would lean on would be my eon. 

I placed my haitds on my Oranddaughter’s shoiiders and guided them towards what had changed their aves forever Aawewatked along (he secunty 
fence to an area whem enty tamiy members ar>d Authorued Pcnennal «a perrnitted. the gins were loolartQ at what seems to be a big note left by 
somecataetiaptoc milaor t stvjwed f?sr lO to security, and they opened the large gate nd latuaai Onoe mside thissecwie area you are struck by 
the Sight at all that has beer^ placed mere, hombearup teddy bears, tobadgas, Arefli^tter artd pokoe snirai, a helmet of a Bnbsh 'bobby' rmiasand 
photogripbs. of loved ones of Ihe rressmig Thmgs that ware pieced at 'Ground Zero* Tha>ofc that say ‘IViW Never Forget’ Things that say *1 Love 
You* 

I took the girls to where you can eaa the whole *cte’ to where the Towers used to be l pomtod to where the South Tower once wee, arrd i told them 
that is where 'Unere Oien’iPaOca Offeer Glen PatlitV 'Unde Pete* (Feen^pMer Peter Bremani, andtJnde Billy* rrueAghtor William Mahoney), and 
meir *Pop Pop’s* good hvend John, (LI John Cnsd) was And I gave (ham a memant to reflect I poirtted to where the North Tower once stood, and I 
sod to tha gals 'That IS where your Daddy was* levpiMnedtoihefhaewastoldtomebyaneyawitoasa How the Rascua 2 rig came through the 
Broetclyn Batiary Tunnel and up West Street Of how the seven meirarers of Rescue 2 geared up for batoo looked up at 9re enemy before B>em, and 
with no fear, but armad wtto Proftsaonaasm Comp ai on and Courage, end wdh a took of Oetemenabon on tha* lacca: paused only to gtv* each 
olher knowing gtarrees and strode mto the Nonh Towar to save kvts 

ElKebeti and Emma kstenad to every word, but looked straight ahead, leoiong at ^at is no longtr (here Thar father, ha hairnet black, ha Mack 
protectrve coat burned aid covered with soot Is this what they aaw? Or dto they see thee Ded^ in tvs shining ermorT I explMned to them that then 
Daddy went mto Base that day Bvntbng of 9tem, and th«r mommy . of ha motha and me and tks asters ofai of ua And that he was an eneelierM 
IWellghtor. and Prat ha would do Ml that he coUd. use at ha skill and courage to beet the enemy To save an t>t other Momnnee arrd Oeddre* And 
that he didn t want to leave us But Pwre was one erwmy that ha dd not Rrviw tovut, sid Mis enemy could not be beat ton enemy was lima 

Elizabeth end Emma dlito't aek any questions They stared at the nDthngness tAKratever thout^ they had. I know tha when they are reedy they will 
ask I told them lha the Ceremony was about to begin and that we should go We left inrou(^ toe Securfty Dale from vPach we entered, end along the 
fettos that sunouitds 'Ground Zero'. I stood between toem holding toemby Pra hand, andeawe wera wafting, both Ehtabeto and Emma, at ihe tame 
Pme kMked over toeir shoulder, at whare the North Tower once stood and I wandered, was it fur a hopaM one lost look at their OaiP I looked straighi 
ahead, pulbrvg or\ my sunglasses like I <Sd to many tunes when I wee wNh Lenny, leaving toe *Pir not wontmg anfcne (o tee the tears 

I have recenVy volunteered to devtMe some Sme with Tribute New York Cay R conarats of people impacted by Bft 1 who share Prair ekpenences wito 
tooae Mho come to the World Trade Center to reftect and pay iheir re sp e c t s Soma are survivors vmo eaeaped the Towers, some are fanaiy memberi, 
or reacue workers, or lescue workera who ware fethera searching lor Iheir sor« I went on torn tours so far. ar«d R « very haid on me. the last tour 
ware marrtoers of toe piess 1 was asked by a reporter why do I do tNa. and dees kme heal some wreunik, and 1 told him that I would evptom during 
toe tour, when lam mpoduced The tour guide stalled our walk vound the World Trade Center describing toe buildings and toe buildmg process, as 
wa walkad sha ezptatrad toa events of the day. where S«e planes came from, what floors wera impacted the response from firefightera and police 
offleers and EM7 s We walk to toe Woitd Financrto Center, and the Tour Guide to4 day talks about her ooutai who worked tor Cantor Fitzgerald and 
she speaks of h« Knrdy then she inboduces me 

The group looks el me kke toey know that toey be gomg to hear tome important tomge N is going to be more toer* what toeyaipeeted MaAtoem 
vtoat I do for a livino, but toat ■ waa once a cop wtw worked in BrooUyn, I laN them that my son was a fhaUghtar asergned to Rescue 2. end how on 
September 11, 2001 my son was scheduled to be off Of walking Into or>e of toe stores that laupervrae wMibtg to toe track loaftng area arKlbeing 
asked 'What are you doevg hare’’ Don't you know thayie caking lor cops, artd a«'CopsT Weva be*ng ettoefrad ~ Thra la how I found out about toe 
TiMera being hit The South Tower collapses 1 tea toem hmv I keep on trying to cal my son, I knew thathe vrouldbegrsng, I wenteO to toll him Id be 
carefM not to be a hero HispKone was busy I keep on iryeig, sM busy l etol my house, I tad ifrywifBihal *tcsn'l get through to Johnny* she it 
(Zyeig. the tells me that it to Am on toe phone, tost Johnny worked last night .somebody switched wtto Mm That he « alraedy toere. I ay to get into 
toe City hut cant. I decide to head homo . figure somedwrg out ftod out what Is gong on Tha North Tower comas down my son la not in there, no 
way Me has peopio *afe somew h ere .llerawthis he to an ase t iewtfirefightef 

I amve at my son's house krst Ann is tolling on toe couch surrounded by her arvd my eon's fherrds. a tearful smile as she sees me . toe girls going on 
3 antffiguietfy Piaymg Ann tolls me toera to no word I lek her not to worry, everyth^ will be tonght I go (omy homeahltle rnore tovt a mUe away 
My wife siting, a blank took on her face hersKttrnaxttoher cryetg. my brotherwr-lawConoloeWngwomed. 'Lrstencveiybody averytoing wil be 
Okay' i go track and forth Rom my house to my eon's. RSgetangiaie trafltc should be batter I start to head into the Ctiy Cono wants to come latto 
me W* donl gel far His cell phone nngs Cono taHS me to turn «eund and head home I ask him 'is my Son gone*** 'No* ha says 'Otarra n 
excited, ehe said to come nght home * I racm thiou^ stop signs, through red titpits Caukousiy. but quiMW. kke l was totvmg a ratoc car t run into my 
house Mywrfeissltlingontoelleur.shesbtonghetdtiyrrarwsterOfane.andevtfandoveragtonmywitstosaying. ‘MySaby My Bifty* 'No* 
'No*.. Iheartoistornymndevaryday Itadthtotomyi^p itettoam hew a woman carries a child inside of her is toe first person to tove toat 
dvld Is toe first person to suffer w thatched. The dvid grows up gets mimed . has chlltban But toat child never slops being toe motoer's baby. 

I i}etthroo(to to Rcacu* 2. they ten me that John w>d every me mb er ot Reacue 2 ft n— ng f Mk toem toat'Vm an ek-cop to give II to mesbaight 
^ouid i expect the werstT* They tel me that I anouks stay cieae to Ann am h« metoe* That they don't imew where everybody it, toat John could oe 
trapped i go to Ann’s house. ar>d John's fnendswestiilthers, toa grts won't go to sleep because Daddy tfdn't call yirt. He always doaa when 

heworksmghls I asked Ann if she got any other werd. ahe takas me a»de and sahi ‘Dad Glen Pete, and Billy are mraamg too* Ifeeimyknaes 
bueWe. but I have to keep a poaiave look 'OentweriyArm. Everybodycouidbewartong,ar>dtoeydontknowwheretoeyare .youlsee' Igohome 
ITS early menvng. t caH my best fhend Lenny His brgtoer John is msamg Lsmy and I leave lor toe Wortd Trade (Center 

I tall the grarai that Lenny and i go to e BrooMyn praonct. end they help userte Manhattan, we piggy back ndes wrto ftfferant paiice officers, and hook 
upwhh thePiraOepertRranL widLenny endi imveettoebeily oftoedevastatten Yva wafk torou^ toe VMnter Garden Restaurant ares Wetoekup 
at sharcb ot her> 9 ng gess 130 feet above our heads the floor turning to mud from ail too ash rrsxing veto water Ash from the World Trade Canter 
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And in o«ne realizing some of me Mi> is from people We Wiikoutttde and onto i^/ett Street Mristed steel is everyemere some of ii reacning up 
liK»finge*s smoke nswfl And gay etf* liSe frosn ^aeo Vwt co^ennp Ovtrytfunq The sounds of atarms from firekphlers nol movmg • snnil pterong 
sound so many, spots of red that were once peopfe 

itaHinegroupofmmirigdebnsapueketataeme 0( someone mintung mat I wise *^«(ransoiymg me apiece o' the eMn from a plane ttounda 
'Fad* and gava It to him I dime on etoet not Imowng whore to took, faefing heat from the fees oekrw Calfing my son's name m the dark listening 
listeMng Nothing Lenny and i asking ItreKghtars did they know myihing ebout Gten Petot PeteBrennen BUty Meboney .JohnCrtsct John 
Napotnano The sadness m meir eyes i wnte a mesaage to my Sen m the etf> sMwarm *Rcaeue2JonnNapo«tanoi'mrieieandliDeeyewOacr 

I ten them how I se*d to Lenny mat e lean Kne my son's truck., 'maybe I can And mm* then l see what looke like a rescue IruOk. I dimb. run. mcr the 
steel. Lanny following tt'aaladdercofrvany tru^ almestbrokenmtieo, Isay loLenny. theramightbanromanhere'. andaswoiook wesee 
under a sted beam a young womart She » dead ihe beam aerose her heaa She • wearing a sundress vtd she ts ceyered w«th dtal gray ash 
evoept fee a smaa patch of blue from her dress I have two daughten and as I looked at 9vs Sweet Angal l thought mat dtis was somebxly's 
‘Daddy's Utne Of’ and could she be a young moVier end back home her bobyismtssmghar end cry«ng for her Which one of the many 'nssaing' 
poetars was she? This baby dd not deserve to die ttSs way Lerwty sid I made a Cross out o' t>e debris, and prayed for her and ter her famly we 
iQvedhsr I alerted eema peaaing rescue workers et dm young gri andmevedon ihpienever I trunk of my3^. I think of her that *s the way it 
should be 

I leH my 90 Up tbowl the meinages wntlen beck to me from Rrehsddam. peace oAcers. arwl other rescue worker* ‘Mr Neoolilano I Imow John it 
anyone could get out of bns. he can *. 'Mr Nap don't give up hope ’ 'Bravo Comperry was rteie ' Lenny and I stood and saw the dead and what was 
lift of the daad beiitg lemevad In the days tfial foSewad. Lenny ana I would go dowi there wdh nenowed rwpe Todey I will find my Sen He will dUnb 
out of tome hefa that nobody thought to look Hishelmetai«dcoalwinbecov«redwiththatgrayaeh.hts(ac*wMbe4rty buthewnibeelnre Andl 
wdl dust Mm off. and wipe hs face, atd ( wM hug him erul I wM bhng Nm home to he 9 rts ‘C'men Johnny, lets go home your wife and your 
daujpiter* are waiting your sietera loo And your Mother e worried ' 

I teH my group ^oul the day that they roieid LI John Cneo, the day they found palm ofKcer Gtan PetW, t«a day mey found feeAghler William 
Mahoney that strii masmg • FvePghMr ^eter Brernin. er^sbl nvsamgemy Son . Lt John P Napolitano 

I also te< (hem about John a Journey, how he was eo good ad he kfe not only a good son. but a good student end a good fhena hew he would walk to 
school VMj home from school a schootmate that was overweight, to make sure that no one picked on her How he helped other luds in Vie 
neighborhood wiVi their achoolwork. tfways with a snele. the young man who decaded to devote rns Me to halpeig oltwrs How he mipied olhets not 
only to bemg a good hrahi^ev. but to being a good huabend aruj dad 1 fa> tham about the 5 year oU girt whose Me he saved, the daughter of a 
firelkcyitr I tett Viem of Mm c/ewMig about m a eoilapsino buUdiig saving trapped ftrstghters. I tall tham of ene M those fee Fghtars dying with John on 
September 1 1 . 2001 ( ted them of all the good Ihimp that Jertn hoe done to be a better person to help others achieve toeir gotos My sons joumay 
may have been short But d was msgNflcont and in seamg all the pages of my son's Me he hA mode my journey ma^uflcani 

Back home, Ann had ta tsM Ekzabaih and Emma about tnear tamer They thought thai they had done semethmg wrong becMe w had bean a tong lime 
end . 'Dad^MdnTcMI’ Ann told them aa best she eouM to « 3 year otd end a 6 year old about bod people hureng other people, and how men 
Daddy went to save some other llibeglris aid Mae boys mommiee wW daddies. butVialhe coutiin'tsave (hem Ml, andthM he couWn't save 
hims^ That they will not see toeir Daddy anymore because he is ai Heaven Emma and EUzabeth cried their liBle heons, so fwad wiSt lovo for (heir 
Father, broken Ann hugged them and taN them ta ntvar forget tial aimough they had tieir Daddy for a short tome, that they had. the very best 
Daddy 

ThDaeea'fyrnonlhs.twouldhavemeHonorfrombmetotlmetobaby-ertfermyton'tiittlegihs They were so much like Mm. Emma lond of bold .a 
sense of humor .ElizabeVi, Siou(F«tfui. a quiet sensiftvfly And • love to draw I would watoh them and see my son Emmawnuldpoirrt almy son's 
piebrasandsay "That's my Oeddy' anal would say Tnarsngrit dutfs your Daddy' EtriabeinwouM sit dtoeVy and draw One day Ehzabeih <tew 
semelhmg mrt went mto my sen's old bedroom, when I want m thenr ta see whet il was, I saw laying on hit tkvssar woa a drawing of a I>t8e gel wilh 
golden htor arid wnlten on the drawing were the words 'Daddy 1 love Vou* 

Htstory says that my Son was a H«a because rta ded saving trvas .1 say that my Son was a Hare. becauM ha LIVED to save livas. 

My answer to Ihe reporter aa to mfiy I do tois e dinifedly panful lour was 1h« that ■( tadsng about my aon can m seme way make others want to Iw ktae 
him, ano d more and mere people Nve his Ma. than maybe just maybe, we can be a better World a^ stop killing each otier. and have for an enemy a 
oommen enemy o' bchneae and diseaae. and net each oiher. ae no othar Father hoi to look for Nt aon m iha shadows 

As for lane being a heeler. I explaned to Ihtsroporiar that twnetsaretantfess enemy that I ness my Son more, every second of every hour, of every 
day That I don't need Ihe anniversary of Bill to feel Vie pain I see felt every day and wik do eo Ml ffw day l die i alao feet lhal 4 feePng fees pain 
means to have teas memory of my Son. 1 toy Vk bnng the p»n on and kmes it (ry nfWwty. because rt is no pnee at aN to pay for the Son that f have 

Andhtotonelhinglhaii waegemg to ask you. and Vwae who Honor John, la th« >Mienyeuspeakof Lleutenani JohnP NapoMano. do not dwelt eo 
much on his Courage that day m September, or the tragic way Vise he dfed but rather, ramember ahvays . theHsmiewaythatha LIvad 

Stneeref/. 

John Napolitano Father of Lf John PNapoorano FONV Pescue2 


Part? 

A Hero, A Tragedy, and A Father’s Love 

Spvsnfh arrd fkisf antefe or asarfes of artfefas rejecting on die events of ANISH end (he frve years (her have elapsed sirwe, through the 
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tvonts or ooo victim 'a (atlw 
By John V Napoiitano. Sr 
SetHemlMri: 2006 
OearM 

YwUrday. a Nation moumvO once aoan Dm Fiflh Annwanary of Bi« allacka an Saplirni^ 1 1 , 2001 For some «l wn a lO-opaning of otd wounda 
For oUiars <t was the pam of wounds that never heal This year my oWest daughter Dawn was oang to M wah rt« when I went down to Ground Zero 
wrth har'TJnda Lenny* Lenny heaeaen an unde to Oawn «nee toe day that she was bom at BreoMyn. NewVorie, May 25to. 1970. toree montos 
after t wee Honorably OtoeharoedfpominaAtmy. and dmocldmintotoewea when my Army haalto mswrancawould have run out and her Mother and 
I would have faced seme senoufrbMs But that would be Dsrwn fwt (he beopming of keeping us *on our toea" May 25to was Mso toe buthday ol 
Lenny syourtgar brother John 

Dawn Ann NapoatatKi. or'Dawnea* as LarmyMwayacaMad her. was two year* younger toen her brotoar John, andnotwoabangsoouldbe mere 
different Johnquiel Dawn loud. John low keyed Dawn flamboyant John aek him once . Dawn Keep on eatong John homework yes Dawn 
whal homework'’ Wall you gat toe pietura Once my nw^ibor laughm^ tfiared e story wfto ma. she tofd me toat whan toe Sdiool bus dropped toe lads 
off afts' school, that there wae some teasng and pushing toat looked kke it waa going to get out of hand, she went on to say that 'Voa Son, Johnny 
was byvvg to be toe peacemaker but Dawn threw her twola down on toe grourtd, arto tod to toe lads B\at were tMir»g unruly "Let's Oa" Dawn and 
John toolher artd staler opposHes. where John weiM say tats thetl about this" Dawn would say *t«t‘s see what happens" Afthough dtlferertl m 
many ways, no brotoer and sister were ever ctoser toa bond that toay had for each other could rwver be broken Noievenbyaekyscraper Today 
Dawn, toe *lough* one was going to "Ground Zero" Today wo wid see hew 'tough" Dawn is 

Dawn IS also bringing her speoal son and spocMieaughtar Some caH it stapson, or stepdaughter, but Dawn aes s n't Oks that word And narthar do I. 
She loves toem as a mother and they love her nght back At home my mfe is babyaivng Dawn s (our year oW son named John, after htsUnde John 
We know that John Groaso will keep Ns grandmother on her toss bacmisa ha mhenteo a gieM deal of his motoef s genes Bui ws need lor my wile to 
stay busy to« day and hope toat ’baby Johrr Ives up to all ol our axpectabons. I think of my Tsrkdson, and also took at my grwiochilisron Oamala and 
Chnstopnar and my daughter as wa tome, and i totnk to mysail "what a good nvrthar Dawn turned oul to be" 

We pickup Lenny attd head etio "toe City There is s tot ol traffic in Manhattan I And a parfong eppoe savsrrai btocko away trom toe Wbrtd Trdde 
Center, but made good lima and %«iN not ba late for toe Carameny 1 am nervous Wa walk to "Ground Zeio", and Lenny is laHing Dawn about where 
wa entered the Trade Center ihel Arei day. end toe days after The more we waHc. and toe doaer we geL the more eolenm aver)toody saemi to ba 
The streets are congastad, as Manhattan (treats get Dewn walks lastor artd it stowty getting ahead of us^ I walk outckar to keep up. Lenny. 
Onstopher, and Donialte following dosely But Dawn Is lootang straight Mwad picking up her pace, she haars m toe distance toe bagpipM playing, 
she IS gelling doaor. and almoal navwig to what la not toera running to her brother 

I show my ID to Ihoaa m charge of socurity, and we are tot into toe vrawmg area K » crowded, it seems more crowded then last vmt tos namoa of 
tooae that were loal toat day m Septemhor are being saKi over loodspeaHars and with each name a heart breaks, and toe sound o* crying is M around 
you 

I hoM my Son s photo somebmas near me somabmas m toe ar others, are Oomg toe same with their tovad ones, ) saa farmlrar lacas. txit tort year I 
nobca a difterenca. The faces we getting older But toe smling facasof Angeto hetdrwgh are soil the tame 

We walk with lha crowd lowards toe ramp toat iwM descend to where toe towers were The first bffl rings toe north tower fs hil Livasareloal 
Huibands and wives mothars and fathers sons and daughters sstara and brothers are gone forever Everybody stops moving and aa nient axcao' 
tor toe sobs 

The names of toe loot are swd again The procession down toe ramp contetuas Vefuniea«s art giving out water or anacka It reminds me of those 
daysmSaptarnbar Peopfe gwmg oul nouirshment to those who seaictoed. and sometimes givmg a ahouldar to lean on Everybody that >s in toe 
'Baain'' orvrtiai WMccmebmaaeahed toe 'FIT of tot TradaCentar, aretooiang St toe ^otoaheidSghty toe faees of each others tovad ones sharing 
each others pam Ciwll»is Poke* QAcors Fi r efighters, Servicemen Strangers huggeig sbj i vwk Bad ru^ga agam. toe south (ewer is fPt and 
peocae are dead Everyone is tolant, eKcapI for toe orymg The names are said agam stvd by toe south tower, watirig Id haar. Glen Pebtt, Paler 
Brarman. William WMionay. and Lenny's brotoar, John Oiao i haar Dawn sNftiing K« eyas «a red, Chrtstophar and Damalla toeir haacto bowed 
Lenny and I fpok at each otoar. and wa ramambar 

We hear the name John Cnso. and soon after toe baa rnga tne south tower has cohapied People are dead Lemy. tears streaming down his face, 
toolta up at toe sky, and sMules h» trotoar 

Dawntacrymg 

We walk With the crowd Towards toenorto tower. Hook at ail Via (aces My9/1ifamity I look at toe chkdran, and i am auddanty aware of anotoer vang 
toat is dffarant The children are oldar Babies art todiaers. toddlar a «e youngatars, youngsters art taenagars, and toe laanagirs. Ihcy may ba toe 
young man and woman toat I sae in uniform ChMian of toe vicSms and of the HariMa ot toai day in Sapteirtoer ChUdren of our fokan firvAghlers and 
poHca officarB, Amanca's ftrst Patnols (of the 21^ canbiry) They hare picked up toan rrothar's or tether a banner and are now toe Defenders of 
Freedom tor us and for others AgnMipofMannesossabyrneandastoeydo. itoank toem tor toeir service, and t snake each and avery on* of toe* 
hands So much toe seme, tonftva year Anniversary, and yto so much dif f erent Dawn looks at everything around ner A mother wearing a photo of 
her ctiiid IS crying She goat to her igieas and wfih her hand scoops up aoma toff but to her i know that tors is more toan dirt, tom • sacred niaher 
cfuld that she IS trying to hold Dawmscrymg 

The befirmge The north (ewer has cckapaad I eta a baby behind a 0ae* parttien. ha « ealetp so peaeaful Myfatoarrsalrnyaida.heiesmlling I 
amaDad tamsotiappy I can’t wart to play with him. to him to to* park, totoazoo. I know Mreaoy that I am going to get turn a dog leant 
balieveit lamaFaine* Thaadvens^ebagina 

I see an Infant that navar seamed to cry. ha was awMta wtian h* was aupooaad to ba awak*. slept whan ha was suppoeeo to be aslaep This bamg a 
Father, was so easy I remember toe toddler who would aiways smile at rne aa * heW ivm m my arme. ne would ou4 on my noaa and ears, and I would 
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Dury my face tn Mssiomacn and na wou«d taugti Tne MSe Doy wtto on Chnstmaa ntotntng. weutd paaentry wart unci hta younper atsten ppenao their 
gifte before he opened frta. and would by lo not pal mlherwrayaa they acunwdaM about (eekmg to M* what was theirs l see a leenaper who one 
day coma home with firerighlers gear A teenager ^iWia would devote h« tree bme as a veluntae* heftphtar A teenegei who deddad that l>a wanted lo 
help people 

I dose ayes and sea s young nw* marry his high sdraol swe e th ea rt I sea him join the bre department of the City of New YarK. cbll voiunieenng 
wrth me Lakaland Tire Departmenl I see the young man baeome a Osd. I sea my Hero 

I sea a bra true* com to a slop si a hooiAc scans Item M«va is great danger steel and concrete and gtns iS taping And so are people Seven 
members of an Esta Rescue Unit ewt their ng. secure wtiatever tods they are going to need, go into the horror, watlong «nlo where so many are trying 
to flee People are in trojble People need to be saved There are rnany breve heroee tus day Of Vie severt from Resae 2. one of tnem is rrty son I 
letowmat aumese heroes ddwhal my eon did They used iM 0(910*11011. and si of (hair oounsge. to eev« lives And i alsa know (hat (hey thought 
whatrnysonlhoughi HeBtoughtefhiswifa. arvdhrscMdran hothou^itef hessters andhetfteugHtefhisrnolhar And he thought of me 

The cell nnga lives are lost My eon IS dead and men a name Johrt P Napoktarw I become eweredeameorxeeryingioudy ft ta my daughter, 
Dawn She IS standing straighLherarmeatherMie. her ayes doted And she is crying I stood dost but left her alortt most of the day. so that she 
eould rehect on whaf she saw to leave her wrth her fioughts. she now saw her brother da . I put my arm around her, end hold her as Mte gnevea for 
har brother 'Tou^ guyai' docry 

I go to a poo* of watar where the north tower orKastood.it IS fiUtd with flower* and photographs, of our loved Ones On a bed of flower* I pul my aon'a 
picbae The natnes are being said I speak to my sen. and at a while it a tuns to go. Dmm Lenny. Danielle Chmtopher. and I head for Vie rsmp vtal 
wM feed us out of the ThT heme, my wife is wesehmg everything on WevraMn the camera zoome in on a pnotegraph m the pool of rotas, and 
the r«ew«man says the name *ucutenan( John P N^Mditana" And a UoVier cnas 

lAfe wsl* slowly up the ramp, we are aM very much bred, and emobonaiiyspent Thtsflflh year Annivaraary. had a few differenoea but one ttwig fcepi 
naggrtgal mt. I kept looMng for lh« flrefighlm Ihol had my sen's pictufa m h« hat Every year l would meal him and hit wife wt would cry. wt woirtd 
hug year whan he was lofltang for mo, t sent that my son would show Vie way Out Vms yew we cMnl meet "wall lest year waentesorowdsir. 
and 'vtything cmid have rieppened,* i thought But eail l ws a atae diseppainiea 

Dawn was msty eyod ae wt Mowty walked up the ramp, looking at Vie pKtunu bong hPdhijVi by ViosesMI going down I held anotfrer paefura of my 
son close M me as I walked on Dawn vnl remember 9i« day for the reel of her kte. l looked at Demalli and Chnstopher, and I knew that today (hey 
get a liMe elder Lenny and I would look ateatfralhar every now and men. artd no worm had lobe smd. we weuW|ua| shake our heads IVunkM^I 
aH the mdaonon^ what term of Mtmonaishotild be placed here lAhet would be a flnmg tribute ta ell wfl>o were laetthetdeymSeptarrber WhatwiU 
makeeafalemenl And en idea came to me the answer was so eitnpie. and It stared at everyone ngnmma face lEAVEIT ALONE Simply toave it 
alorte A big hole m me ground A how that oeuld nevor be (lued Surrouird it wMh Vte faces, of a(l vww were tost, leave the ramp to that aH can oenve 
to vmt. and look upon the faces And have them look bac* at us, l turned to look back at the 'PIT. to see the big hole surrounded by feces and as i 
was looking down I heard *Mr Nap" Nap* I turned, and on me other side of the rope going down the ran<p waa my ion’s friend, me laN ftraflgnier, 
and Ns wife Tears streaming down thee faoes. and soon doWT^ nsna 

'We looked all ever for you", he said es he hugged me. he Mnnct kited to over Ihe rope thet separated ue, his wife toosened It sa mat I could Wep 
through, weheldtaeholherferaiangl>TO.hewascrying,lhuggedhew«fe she was erymg. men back to hugging him The Honor Guard of Pebee 
Officers and Firefighter*, that stood near ua were wving team from thee eyes W» spoke for a wtWa, I Hugged Ns wde «>d then him one last time end I 
gave to him the ph^ of my son mat I was carrymg, and I said. >>ere. you re m charge at mtf'. As the firefighter and his wAs walked down the ramp. I 
walked tp, and even though l was crying, I anwpd -1 know that rny Son answered me 

Signafure 

John Afepokfeno, petfier of. 

LTJohfrP*4«poH(ano FDNYR*Mctt»2 


EdWorarvofe / wenf fo fAenfc John AWpoMeno. Sr lot shenng Art fhoughfc wrth us ifmt* fesf coupN week* wfh fePert Mvliren eapeciefly for Pet aenes 
Arrd Air Isffjing me pubfrah (he (Mem thaf fw has wnffen to me the ieef coupN /ears and (he iMers he hat wntfan to his son smes flVf fX)f John iwilva 
hrc ton each /ear on hts butttday (tho 0*" of July) ot Chnefmae. on Fathers Dey Thanksgrvrrig. and tomoUmn m tntwronn TTie (effars cen be tound 
onewePfdecafledLegec/com and you car? wewffiem by cMong on the leMi (e Mbdd Trade Cenfer. and enfermgJonn's name ff/ouwew the John 
NapoMem guesfboofc you H ffnd page efler page o< mememM. wo^s wniffen by John Jr a tarwiy end fbenda. and by compfeto slrvigers Sfrangers 
mef have been moved to iwne • few wonbi of remembrance totnolo comfort hit tmnify. some fo respond (0 ofher (nbufes. some lhar ere woflan/uaf 
because (he wewer awkeiT reed aO lhay ve read mV Aouf aOdmg Itmr own fhoughfs 

f fhink beck to rhe day f flmf leameo about John, ot Ihe MFf memonaf for fatten fireflghfers ui Colontto -Spnngs I tomembor how it took 19 minirfes to 
recife fhe names of Ihe Adten New Vterh ikeffghlers. end d gives me the cfsitiprtf tobwA of J fcenT Ae(9 but respect and eppreuefe (hose who werh 
as ISrelfghfars end police officera putting thowkyos on thoHno on a boas And if fills me iwlh phdefofhMli of rry brother Jay. eparamadicin 
iVamrs. end my bretoarvAJaw Sob a volunfeer flreflghfer m &arrs Medre tor more than 20 year* I m proud (hat John AtepoWano. 5r »vhelS[, in my 
mind, ahemtorhawngreisedasontobefhe/nanfhef JOAn Nepofitono. Jr wes. medcsofmaasafvMd VrtamazmgtomefobvrikfAaibecausef 
wenf fo Oetorado Spring* V* omf decided fo put my remembrarKee of that mamonef on my websde antt because John Sr Googled Ns son s 

name a couple year* larer. (now have a *pin per re/aoonsnipwNh (Ns very special man Tc JoAh Ate wftoanddaugnrers. and fo John Jrte wito Am 
and tttaiT daughters &nme and Bmbadi I msh you ha bast, and hope fh^ wilh lane, comes peace And I wanf you lo know that 3.000 miles awey. 
there <s someone who was pnAiundiy moved and artactad by hearing the story of your son. brother husband and father Rest assured. IwiHnavar 
forget 
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Capt. F. “Chic” Builiiigame, m. USNR (ret) 
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